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IN THE COURT OF APPEALS OF IOWA


No.  1-663 / 00-1980

Filed February 20, 2002

STATE OF IOWA,



Plaintiff-Appellee,

vs.

FREDERICK LAMONT BABINO,



Defendant-Appellant.



Appeal from the Iowa District Court for Polk County, Donna L. Paulsen, Judge.  



Defendant appeals from the judgment and sentence entered upon jury verdicts finding him guilty of first-degree murder and first-degree robbery.  AFFIRMED.


Susan R. Stockdale of Roehrick, Hulting, Krull & Blumberg, P.C., Des Moines, for appellant.


Thomas J. Miller, Attorney General, Richard J. Bennett, Assistant Attorney General, John P. Sarcone, County Attorney, and James Ward and Daniel Voogt, Assistant County Attorneys, for appellee.


Heard by Sackett, C.J., and Zimmer and Vaitheswaran, JJ.

VAITHESWARAN, J.


Frederick Babino appeals his conviction and sentences for first-degree murder and first-degree robbery, contending: 1) his statements to police officers should have been suppressed; 2) the evidence was insufficient to support his convictions; 3) trial counsel was ineffective in failing to request the inclusion of self-defense language in the court's jury instructions on robbery; and 4) the district court should have granted his motion for a new trial based on newly-discovered evidence.  We affirm.

I.  Background Facts and Proceedings

A jury could have found the following facts.  Babino and his friend Shannon Young went to the apartment of Duriel Brown.  Present in the apartment were Brown, his sister, Nyeisha Brown-Banks, and Brown's girlfriend, as well as three young children.  Babino and Young told Brown they wished to buy an ounce of cocaine.  Then they shot Brown twice, once in the arm and once in the head.  Brown died.  

Babino was arrested several days later in Ohio.  He made inculpatory statements to Ohio police and later to Des Moines police.

The State charged Babino with first-degree murder and first-degree robbery.  See Iowa Code §§ 707.1, 707.2, 711.1, 711.2 (1999).  Babino moved to suppress the statements he made after his arrest.   The district court declined to suppress the statement to Ohio police but suppressed the statement to the Des Moines police for the purposes of the State's case-in-chief.  

At trial, an acquaintance of Babino's, Asia Powell, testified she drove the getaway car.  She also testified that Babino attempted to rob another person of drugs earlier that day.  A jury convicted Babino of both charges and the court sentenced him to life in prison and a twenty-five year concurrent prison term.  Babino moved for a new trial based on newly discovered evidence that purportedly showed Powell had lied about the earlier robbery.  The district court denied the motion and this appeal followed.

II.  Suppression of Statements


Babino contends that the district court should have suppressed all the statements he gave to police on the grounds that they were obtained in violation of the Fifth and Sixth Amendments to the United States Constitution as well as the Iowa Constitution.  We review these constitutional claims de novo.  State v. Countryman, 572 N.W.2d 553, 557 (Iowa 1997).  


Two statements were at issue.  We will address each in turn.

A.  Statement to Ohio Police.  Ohio police arrested Babino approximately a week after the shooting.  Following his arrest, Babino told the officers that he was at the scene of the Brown shooting but did not fire any shots.  When officers asked if they could tape record his statement, Babino invoked his right to counsel and questioning ceased.  

Babino later moved to suppress this statement, claiming the officers did not read him his Miranda rights
 and the conditions of his confinement rendered his statement involuntary.  The district court rejected these assertions.  Babino takes issue with this ruling.  Like the district court, we must determine: (1) whether Babino was read his Miranda rights; (2) whether he validly waived his rights;  and (3) whether the statement he subsequently made was voluntary.  


On the first question, the record supports the district court's finding that officers read Babino his Miranda rights.  One of the arresting officer's investigative reports stated Babino was read his rights.  Additionally, Babino later invoked one of these rights, lending credence to the contents of the report.  Finally, we defer to the district court's determination, given the divergent testimony on this issue.  See Countryman, 572 N.W.2d at 557.  

As to the second question, the test of a valid waiver is whether Babino made a knowing, voluntary, and intelligent waiver of his rights.  Id. at 559.  An express waiver is not required.  See State v. Mann, 512 N.W.2d 528, 534 (Iowa 1994); State v. Davis, 304 N.W.2d 432, 435 (Iowa 1981); accord North Carolina v. Butler, 441 U.S. 369, 373, 99 S. Ct. 1755, 1757, 60 L. Ed. 2d 286, 292 (1979).  Instead, we examine the words and actions of a defendant to determine if there was in fact a waiver.  Davis, 304 N.W.2d. at 435. 

Here, the officers conceded they did not have Babino sign a written waiver form.  Additionally, the record reflects that the officers did not ask Babino whether he wished to waive his rights.  Notwithstanding the absence of an express waiver, we conclude Babino knowingly, voluntarily, and intelligently waived his Miranda rights.  See State v. Fisher, 279 N.W.2d 265, 267 (Iowa 1979) (holding officers were not required to specifically ask if defendant waived his Miranda rights and finding valid waiver where defendant was informed of his rights and chose to continue talking).  Accord State v. Thai, 575 N.W.2d 521, 524 (Iowa Ct. App. 1997). 

One of the Ohio officers stated that, after Babino was read his Miranda rights and was confronted with the officers' knowledge of the Des Moines incident, he smirked and chuckled as if to indicate "yeah, that's me.”  Upon immediate further questioning by the officers, Babino explained his version of events at the Brown apartment.  Babino testified he was not intimidated by the officers because he felt they had nothing to do with the case.  He stated he "made up a story thinking that they would hurry up and get me out of the holding cell and just leave me alone."  He conceded the officers did not force him to lie, but he felt it was in his best interests to do so.  Given these facts, we determine the waiver of Miranda rights was valid.


Finally, we must determine if the statement itself was voluntary.  See State v. Donelson, 302 N.W.2d 125, 132 (Iowa 1981).  This inquiry is distinct from the prior determination of whether Babino's waiver of his Miranda rights was voluntary.  Id.; State v. Vincik, 398 N.W.2d 788, 789-90 (Iowa 1987).  Accord Dickerson v. United States, 530 U.S. 428, 444, 120 S. Ct. 2321, 2326, 147 L. Ed.2d 405, 412 (2000) (stating requirement that Miranda warnings be given does not dispense with the voluntariness inquiry).  Our highest court has enumerated a number of factors to consider in making this determination but has stated "coercive police activity is a necessary predicate to a finding that a confession is not 'voluntary.'"  Vincik, 398 N.W.2d at 790 (quoting Colorado v. Connelly, 479 U.S. 157, 167, 107 S. Ct. 515, 522, 93 L. Ed. 2d 473, 484 (1986)). 

Babino maintains his conditions of confinement amounted to coercive police activity, as he was held for five to six hours with his hands cuffed behind his back and was deprived of sleep, food, and water during this time.  While his conditions of confinement were less than ideal, we are not convinced they require suppression of his statement.  Babino conceded he initially gave the Ohio police a false name and acknowledged that police officers spent a good portion of the time he was in confinement ferreting out his true identity.  Although he stated his requests for water and to have the cuffs loosened were denied, one of the officers testified it was standard practice to honor those requests, if made.  In the absence of evidence that the officers used deceit or improper promises to elicit Babino’s statement, we conclude the conditions of Babino's confinement did not amount to coercive police activity.  See State v. Pierson, 554 N.W.2d 555, 561-2 (Iowa Ct. App. 1996).  

B.  Statement to Des Moines Police.  Two days after his arrest in Ohio a Des Moines police officer traveled there and elicited a second statement from Babino.  Babino conceded the officer read him his Miranda rights.  He nevertheless moved to suppress the statement on the ground that the officer used deception to elicit the statement and violated his Sixth Amendment right to counsel by questioning him after he had earlier invoked the right.  The State agreed not to use the Des Moines officer's statement in its case-in-chief.  Therefore, the only question facing the district court, was whether the statement could be used for impeachment purposes.  The district court ruled that it could.  

On appeal, Babino contends the district court should have suppressed this statement for all purposes, including impeachment.  There is no question that the Des Moines officer violated Babino's right to counsel.  See State v. Newsom, 414 N.W.2d 354, 359 (Iowa 1987) (stating constitution prohibits State agents from initiating any conversations or dealings with an accused on criminal charge for which representation has been sought).  However, it is well-established law that a statement obtained in violation of a defendant's Sixth Amendment right to counsel may be used for impeachment purposes if it is in fact a voluntary statement.  See Donelson, 302 N.W.2d at 132.  To establish that an inculpatory statement is voluntary, "the State must demonstrate from the totality of the circumstances that the statements were the product of an essentially free and unconstrained choice, made by the defendant when his will was not overborne nor his capacity for self-determination critically impaired."  State v. Snethen, 245 N.W.2d 308, 315 (Iowa 1976) (citing State v. Cullison, 227 N.W.2d 121, 127 (Iowa 1975)).  A court will consider a variety of factors, including the defendant's age, prior experience with the criminal justice system, intoxication, mental ability, length of detention, and physical and emotional reaction to interrogation, as well as the State's use of punishment or deception.  State v. Payton, 481 N.W.2d 325, 328-9 (Iowa 1992).   

The record here indicates that the Des Moines officer deceived Babino into talking by stating that Young had implicated Babino in the shooting, a statement that the officer admitted was not correct when made.  According to the officer, he then asked Babino whether he wished to make a statement.  Babino expressed confusion and indicated he did not know what to do.  At this juncture, the officer indicated he would terminate the conversation, but Babino responded that he thought he needed to put something on the record.  

Babino did not disagree with these essential facts, but added that the officer advised him it would be in his best interests to tell him what happened.  Babino further stated he felt he had no choice but to give a statement.  

Two factors are particularly troubling here:  1) the officer's attempt to elicit a statement in the absence of counsel knowing that Babino had earlier invoked his right to counsel; and 2) the officer's use of deception.  However, neither can be viewed in a vacuum.  Our highest court has admitted similar statements despite the presence of these factors after considering the totality of the circumstances.  See Donelson, 302 N.W.2d at 133 (holding failure to provide requested counsel did not render statement involuntary); State v. Oliver, 341 N.W.2d 25, 31 (Iowa 1983) (holding nature of deception and defendant's own circumstances did not demand suppression of a confession).  

We believe certain of the remaining factors outlined above support the district court's determination that Babino's statement to the Des Moines officer was voluntary.  In particular, Babino conceded he was not a stranger to the criminal justice system, was not intimidated by the situation, and made the statement voluntarily.  Additionally, when Babino appeared confused about whether to give the statement, the officer did not exploit his confusion but instead offered to terminate the session.  Finally, given the divergent statements of what the officer told Babino, we defer to the trial court.  See Payton, 481 N.W.2d at 328.  In sum, we are not convinced that the level of State coercion manifested here is as egregious as in certain Iowa cases that have found confessions involuntary.  See, e.g., Vincik, 398 N.W.2d at 793 (noting confession "was the product of tough police interrogation and a mind enfeebled by brain damage, a surgical procedure, fatigue, medication and drugs."); State v. Hilpipre, 242 N.W.2d 306, 312 (Iowa 1976) (noting police promises of leniency toward Hilpipre and his wife rendered statement involuntary).  Accordingly, we affirm the district court's ruling denying Babino's motion to suppress this statement for impeachment purposes.  

III.  Sufficiency of the Evidence

Babino claims there was insufficient evidence to support his convictions.  We review such challenges on error, with the jury's findings binding us if supported by substantial evidence.  State v. Thomas, 561 N.W.2d 37, 39 (Iowa 1997).  
A.  Robbery.  The jury was instructed that the State would need to prove the following elements:

1.  On or about March 23, 2000, the defendant or a person he aided and abetted had the specific intent to commit a theft.

2.  To carry out his intention or to assist him in escaping from the scene, with or without the stolen property, the defendant committed an assault on Duriel Jermaine Brown.

3. The defendant was armed with a dangerous weapon.

Babino claims there was insufficient evidence to establish (1) he intended to rob Brown and (2) his actions were unjustified.  We will only address the first contention, as the robbery instruction does not include a justification component.
  
Theft involves taking something of value.  State v. Coffin, 504 N.W.2d 893, 895 (Iowa 1993).  There is evidence from which a jury could have concluded that Babino went to Brown's apartment specifically intending to relieve him of money or drugs.  Brown's sister, Nyeisha Brown-Banks, testified that Babino and Young pointed guns at Brown and said "Give me your dope, give me your money, something like that."  Additionally, there was evidence that Babino was frustrated due to his lack of money.  As the remaining robbery elements are not challenged, the evidence was sufficient to support the robbery conviction.  


B.  Murder.   The jury was instructed the State would need to prove the following elements:

1.  On or about March 23, 2000, the Defendant or a person he aided and abetted shot Duriel Jermaine Brown.

2.  Duriel Jermaine Brown died as a result of being shot.

3.  The Defendant or someone he aided and abetted acted with malice aforethought.

4a. The Defendant or someone he aided and abetted acted willfully, deliberately, premeditatedly and with a specific intent to kill Duriel Jermaine Brown;

4b.  The Defendant or someone he aided and abetted was participating in the forcible felony of Robbery.

5.   The Defendant acted without justification.

Babino claims there was insufficient evidence to establish: (1) he participated in a robbery; (2) he acted with premeditation; and (3) his actions were unjustified.  We have already resolved his first contention.  As for the second, it is immaterial whether Babino went to Brown's apartment intending to kill him.  What is material is Babino's intent at the time of the shooting.  See State v. Wilkens, 346 N.W.2d 16, 20 (Iowa 1984).  Brown-Banks testified Duriel Brown made no movements toward either of the defendants, but instead "froze" with his hands above his head.  She further stated that Babino and Young shot Brown immediately after demanding that he turn over drugs or money.  The jury reasonably could have concluded from this testimony that the shooting was premeditated.  State v. Walker, 538 N.W.2d 316, 321 (Iowa Ct. App. 1995).

Finally, Babino claims the murder was justified.  The jury was instructed that justification is the use of "reasonable force to prevent injury to a person, including the defendant."  The jury was further instructed:  

If the State has proved any one of the following elements, the defendant was not justified:  

1. The defendant started or continued the incident which resulted in injury or death. 

2. An alternative course of action was available to the defendant. 

3. The defendant did not believe he was in immediate danger of death or injury and the use of force was not necessary to save himself. 

4. The defendant did not have reasonable grounds for the belief. 

5. The force used by the defendant was unreasonable.

6. The defendant was participating in the forcible felony of robbery.  

We have already found sufficient evidence to support the jury's determination that Babino participated in the forcible felony of robbery.  Therefore, under the sixth factor set forth above, Babino did not act with justification.
   
IV.  Ineffective Assistance of Counsel

Babino asserts trial counsel was ineffective in failing to request self-defense language in the robbery instructions.  That defense, however, is not available to someone who is participating in a forcible felony.  See Iowa Code § 704.6(1).  The crime of robbery is a forcible felony.  See Iowa Code § 711.2:  Cf. State v. Ceaser, 585 N.W.2d 192, 193-194 (Iowa 1998) (applying justification defense to second-degree robbery).  As the defense does not apply, Babino's trial counsel breached no essential duty by failing to seek an instruction on the defense.  See State v. Westeen, 591 N.W.2d 203, 207 (Iowa 1999) (counsel not obligated to raise an issue that lacks merit).  Accordingly, we reject his ineffective assistance of counsel claim.
V.  New Trial Motion


Babino contends newly-discovered evidence entitles him to a new trial.  To prevail on such a motion, the defendant must show that 1) new evidence was discovered after the verdict; 2) the evidence could not have been discovered in the exercise of due diligence; 3) the evidence is material, not merely cumulative or impeaching and 4) the evidence probably would have changed the outcome of the trial.  See State v. Smith, 573 N.W.2d 14, 21 (Iowa 1997).  The district court denied the motion.  We review the ruling for abuse of discretion.  Id. at 17.  


The newly-discovered statement related to State witness Asia Powell.  Powell testified at Babino's trial that Babino and Young attempted to rob another apartment earlier on the day of the murder.  This evidence was introduced by the State to show Babino's intent to commit the later robbery.  After a verdict was entered, defense counsel discovered a tape recording of a telephone conversation in which Powell may have indicated she lied about the earlier robbery.  Additionally, defense counsel sought to introduce evidence suggesting Powell made up the story of the earlier robbery in an effort to bargain for immunity.  

The district court denied the new trial motion after determining this evidence was impeaching rather than material and probably would not have changed the result of trial. The court reasoned, "the State provided sufficient independent evidence upon which the jury could conclude that a robbery had taken place regardless of the testimony of Asia Powell."  The court further stated,

 
The testimony of Asia Powell concerning the attempted robbery she claims occurred earlier that day in another apartment in West Des Moines was not critical to the jury's finding that the Defendant shot Duriel Brown while committing or aiding and abetting in the commission of a robbery for drugs or money...  

We find no abuse of discretion in this ruling.  Even if the jury had this newly discovered evidence before it and discredited Powell’s testimony as a result of it there was independent eye witness testimony from which the jury could have concluded that Babino intended to rob Brown.  Accordingly, we affirm the district court's denial of the new trial motion.


We affirm Babino's judgment and sentences.

AFFIRMED.

� See Miranda v. Arizona, 384 U.S. 436, 473-76, 86 S. Ct. 1602, 1627-29, 16 L. Ed. 2d. 694, 723-25 (1966) (requiring police to tell persons subject to custodial interrogation the following:  (1) they have the right to remain silent; (2) anything they say can be used against them in a court of law; (3) they have the right to the presence of an attorney; and (4) if they cannot afford an attorney, one will be appointed prior to questioning, if they desire)).


� See discussion below on Babino's contention that trial counsel was ineffective in failing to insist on inclusion of this component.


� Babino appears to also argue there was insufficient evidence he aided and abetted in the commission of a crime.  We believe there was sufficient evidence to establish he acted as a principal.  Therefore, we need not address the aiding and abetting issue.  





