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IN THE COURT OF APPEALS OF IOWA

No. 2-518 / 01-1000

Filed October 30, 2002

MICHAEL BICKELL,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.


Appeal from the Iowa District Court for Polk County, J.W. Jordan, Judge.


Bickell appeals his denial of postconviction relief.  AFFIRMED.


Alfredo Parrish and Ivy Ross Rivello of Parrish, Kruidenier, Moss, Dunn, Montgomery, Boles & Gribble, L.L.P., Des Moines, for appellant.


Thomas J. Miller, Attorney General, Thomas S. Tauber, Assistant Attorney General, John P. Sarcone, County Attorney, and Melodee Hanes and Jeff Noble, Assistant County Attorneys, for appellee.


Considered by Sackett, C.J., and Huitink and Hecht, JJ.

HUITINK, J.

I.  Background Facts and Proceedings.


In 1991 Bickell was charged and convicted of first-degree murder and terrorism in the shooting death of Chad Allen.  The State’s evidence against Bickell indicated Bickell fired a shotgun from a van in which he was riding, killing Allen who was driving another vehicle.  Although Bickell admitted firing the shot that killed Allen, he denied shooting at Allen.  Bickell claimed that he aimed at the ground and Allen was struck after the shotgun slug ricocheted off of the paved roadway.  We affirmed Bickell’s conviction on direct appeal.  State v. Bickell, No. 91-2001 (Iowa Ct. App. Aug. 6, 1993).


These proceedings commenced with Bickell’s August 2, 1995, petition for postconviction relief, claiming he was denied effective assistance of trial counsel.  Specifically, Bickell cited trial counsel’s failure to engage a ballistics or forensic expert to support his claim that he did not fire the shotgun at Allen.  Upon learning that the physical evidence and exhibits from his trial were destroyed by the clerk of court, Bickell claimed the resulting due process violation necessitated additional postconviction relief.


The trial court rejected Bickell’s ineffective assistance of counsel theory based in part on the following findings of fact:

According to trial counsel Mark Pennington’s deposition, he consulted with a nationally known expert on ballistics and forensics, Dr. John Thornton.  When presented with the evidence and the “ricochet” theory Thornton’s analysis was “completely contrary” to Petitioner’s [Bickell’s] version.

The court also rejected Bickell’s due process claim:

There is not evidence that the “destroy” order was anything but a routine procedure of the office of the Clerk of Court nor that the Clerk failed to give notice as required.  In addition the evidence and exhibits had been considered by two experts, one by the State and one (not used) by the Petitioner and found to not be exculpatory to the Petitioner (Defendant at trial).  Upon these findings, the Petitioner has failed to support his claim of due process violation.

Bickell’s petition was accordingly dismissed resulting in this appeal.


On appeal, Bickell raises the following two issues:


(1)  Applicant was denied effective assistance of counsel as guaranteed by the Sixth and Fourteenth Amendments of the United States Constitution and Article one, sections nine and ten of the Iowa Constitution, and


(2)  The State of Iowa denied the applicant his due process rights by destroying material evidence favorable to applicant’s case without providing his current counsel of record with proper notice.


II.  Standard of Review.

Ordinarily postconviction proceedings are law actions.  Collins v. State, 588 N.W.2d 399, 401 (Iowa 1998).  When a constitutional claim is implicated, appellate review is de novo.  Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001); State v. Button, 622 N.W.2d 480, 483 (Iowa 2001).


III.  The Merits.


We initially reject the State’s claim that Bickell’s failure to raise an ineffective assistance of counsel issue on direct appeal precludes him from raising that issue in postconviction relief.  See Iowa Code § 822.8 (1995).  Because there is no indication the State made this claim in the district court, it cannot be considered for the first time on appeal.  See DeVoss v. State, 648 N.W.2d 56, 63 (Iowa 2002).


A.  Ineffective Assistance of Counsel.  


To establish a claim of ineffective assistance of counsel, Bickell has the burden to prove:  (1) counsel failed in an essential duty and (2) prejudice resulted therefrom.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); Ledezma, 626 N.W.2d at 142; State v. Greene, 592 N.W.2d 24, 29 (Iowa 1999).  An ineffective assistance of counsel claim may be disposed of if the applicant fails to prove either prong.  State v. Query, 594 N.W.2d 438, 445 (Iowa Ct. App. 1999).  Both of the elements must be established by a preponderance of the evidence.  State v. Ramirez, 616 N.W.2d 587, 593 (Iowa 2000).  There is a strong presumption of competence and reasonable professional judgment.  Strickland, 466 U.S. at 690, 104 S. Ct. at 2066, 80 L. Ed. 2d at 695.


As noted earlier, Bickell claims trial counsel breached an essential duty by failing to engage an expert witness to testify in support of his ricochet theory.  We disagree.  Counsel’s duty to investigate and prepare a defense is not limitless, and counsel is not required to pursue each possible witness and delve into every line of inquiry.  Heaton v. State, 420 N.W.2d 429, 431 (Iowa 1988).  When counsel makes a reasonable tactical decision, we will not interfere.  Fryer v. State, 325 N.W.2d 400, 413 (Iowa 1982).


The record indicates counsel elected not to call an expert witness on this issue because preliminary expert assessments did not support Bickell’s defense theory.  Because counsel’s decision implicates a reasonable tactical decision, Bickell has failed to establish the requisite breach of an essential duty.  We therefore affirm on this issue.


B.  Due Process Claim.

In April 1994 the Polk County Clerk of Court notified the Polk County Attorney and the appellate defender’s office that all of the exhibits included in the record of Bickell’s criminal case would be destroyed as provided by Iowa Rule of Civil Procedure 253.1.
  Bickell’s petition for postconviction relief was filed on August 2, 1995, by Alfredo Parish, Bickell’s then attorney of record.  


On September 1, 1995, the district court issued an administrative order authorizing destruction of the exhibits in Bickell’s case.  The court also issued an administrative order deferring destruction until after December 1, 1995, as an accommodation to the county attorney’s office.


On December 4, 1998, Bickell applied to remove, transfer, and examine physical evidence introduced at his trial.  On February 9, 1999, the district court ordered the Iowa Department of Criminal Investigation and/or the Polk County Attorney’s Office to send the requested evidence to Bickell’s expert for examination and review.  On February 17, 1999, the assistant Polk County attorney filed a notice of inability to comply with court order, citing an attached affidavit from a deputy clerk of court reporting the evidence no longer existed due to destruction pursuant to the court’s earlier orders.


Bickell argues that his due process rights were violated when the trial evidence was destroyed.  Bickell contends his counsel of record was not notified as required by Iowa Rule of Civil Procedure 253.1 and the State was obligated to preserve the evidence from his trial because of his pending postconviction relief application.


We reject Bickell’s argument that the State failed to notify his counsel of record pursuant to rule 253.1.  The clerk of court properly notified the public defender who was Bickell’s counsel of record for the criminal case at the time the required notice was sent.  Moreover, Bickell’s claim that the county attorney is required to cross check a routine evidence destruction list against its pending postconviction relief cases reads requirements into rule 253.1 which are not facially apparent.


Our supreme court has held, “Failure of the State to preserve potentially useful evidence does not constitute a denial of due process unless the defendant can show bad faith.”  State v. Atley, 564 N.W.2d 817, 821 (Iowa 1997).  The clerk of court complied with a routine court order and followed the Iowa Rule of Civil Procedure in doing so.  In the absence of other evidence, these facts do not support the required finding of bad faith justifying the relief requested.  The district court’s denial of Bickell’s postconviction relief application is affirmed.


AFFIRMED.







� 253.1 Disposition of exhibits.  One year after the final determination of a case, the clerk may destroy all exhibits filed with him provided that he shall notify counsel of record in writing that the exhibits will be destroyed unless receipted for within sixty days thereafter.


This rule is now known as rule 1.1014.





