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IN THE COURT OF APPEALS OF IOWA

No. 2-796 / 01-1520
Filed May 29, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

INA ANDREA LABUSCHAGNE,


Defendant-Appellant.


Appeal from the Iowa District Court for Polk County, Robert A. Hutchison, Judge.


Defendant appeals from convictions for possession of a controlled substance and operating a motor vehicle while under the influence of a controlled substance under Iowa Code sections 124.401(5) and 321J.2 (2001).  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Nan Jennisch, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Jean Pettinger, Assistant Attorney General, John P. Sarcone, County Attorney, and Linda K. Zanders, Assistant County Attorney, for appellee.


Considered by Habhab, Harris and Snell, Senior Judges.**

**Senior Judges assigned by order pursuant to Iowa Code section 602.9206 (2003).

SNELL, S.J.


Defendant appeals from her convictions for possession of a controlled substance and operating a motor vehicle while under the influence of a controlled substance, pursuant to Iowa Code sections 124.401(5) and 321J.2 (2001).  She was also convicted of speeding, having an improper rear light, failure to carry the car registration, and failure to carry proof of insurance.  The lesser convictions are not appealed.  Upon reviewing the record, we now affirm.


Our review in the main is on corrections of errors at law.  State v. Hopkins, 576 N.W.2d 374, 377 (Iowa 1998).  Defendant’s constitutional claim is reviewed de novo.  State v. Rater, 568 N.W.2d 655, 660 (Iowa 1997).


Defendant claims there is not substantial evidence to convict her of the motor vehicle offense.  To affirm we must find there is substantial evidence to support the verdict.  Iowa R. App. P. 6.14 (6)(a).  Substantial evidence is that on which a rational trier of fact could conceivably find a defendant guilty beyond a reasonable doubt.  State v. Thomas, 561 N.W.2d 37, 39 (Iowa 1997).  The evidence is perceived in the light most favorable to the verdict, including all reasonable inferences that may be deduced from the record.  State v. Gay, 526 N.W.2d 294, 295 (Iowa 1995).  Defendant was convicted after a bench trial.


Defendant was stopped by an Altoona police officer whose radar indicated she was driving her vehicle forty-one miles per hour in a twenty-five mile per hour zone.  Defendant failed to stop when the officer activated his flashing red lights.  After the officer activated his horn, defendant stopped her car.


When questioned, defendant and her passenger were verbally combative.  Defendant produced her driver’s license but was unable to provide proof of car registration or insurance.  The officer informed defendant he was impounding her vehicle.  Upon defendant exiting her vehicle a strong odor of marijuana eminated from her person.  The officer also testified that defendant’s eyes were red, watery and glossy.  The area around her eyes were puffy and the pupils of her eyes were dilated.  A second officer at the scene observed that defendant’s responses to questions were slow.  He also noticed that defendant smelled strongly of marijuana, her eyes were bloodshot and her eyelids were puffy.


In response to questioning at the scene, defendant stated she did not have any weapons, contraband or narcotics on her person.  When asked if she would be willing to empty her pockets, defendant responded in the affirmative.  Defendant removed money and a small tin container from her right pant pocket and quickly transferred the tin to her left hand.  The officer asked her what was in the tin container; defendant told him it was marijuana.  The container was seized and held for evidence at the Altoona police department.  After testing, the substance was found to be marijuana.


At trial, defendant admitted the marijuana was hers.  She stated that she forgot it was in her pocket.  She further admitted that she had used marijuana about nine hours before the traffic stop and refused to give a urine sample because she knew the result of the test would be positive.


From this evidence we conclude that a rational trier of fact could find that defendant was guilty of operating a motor vehicle while under the influence of marijuana, a controlled substance.  The evidence is substantial as a matter of law.  See State v. Le Gear, 346 N.W.2d 21, 23 (Iowa 1984); State v. Hamilton, 309 N.W.2d 471, 479 (Iowa 1981).  


Defendant’s appeal also raises questions surrounding her right to represent herself.  She claims her rights under the Sixth and Fourteenth Amendments to the United States Constitution were violated.  See Faretta v. California, 422 U.S. 806, 807, 95 S. Ct. 2525, 2527 45 L. Ed. 2d 562, 566 (1975).  In Faretta, the Supreme Court decided a defendant can waive the right to counsel and defend himself as long as he makes a knowing, intelligent and voluntary waiver of that right.  A valid waiver occurs if the defendant is “made aware of the dangers and disadvantages of self-representation, so that the record will establish that he knows what he is doing and his choice is made with eyes open.”  Id., 422 U.S. at 835, 95 S. Ct. at 2541, 45 L. Ed. 2d at 581-82.  


The necessary inquiry into a defendant’s waiver of the right to counsel varies according to the circumstances.  State v. Hindman, 441 N.W.2d 770, 772 (Iowa 1989) (a limited inquiry is sufficient for an operating while intoxicated offense).  Generally, a trial court needs to make a record carefully demonstrating a knowing and voluntary waiver.  See Patterson v. Illinois, 487 U.S. 285, 298, 108 S. Ct. 2389, 2398, 101 L. Ed. 2d 261, 2 76 (1988).


At defendant’s arraignment, the court appointed an attorney to represent her.  She fired this counselor about a month later stating that he would not listen to her point.  She then filed a written waiver of her right to counsel.  The written waiver stated she understood she was charged with a criminal offense, she had a right to an attorney at every stage of her case, she had the right to a court-appointed counsel without charge, and she was giving up the right to an attorney voluntarily.


Before the trial started, the court addressed defendant about this waiver.  The court explained that she could have a standby counsel appointed if she wished.  The court stated to defendant that it wanted to be sure she understood “what the stakes are here.”  The court inquired into her understanding of the charges against her, the level of the offenses, and the possible penalties.  The colloquy continued as to whether defendant would want a standby counsel appointed.  The court explained that defendant would still be representing herself but would have the assistance of a standby counsel to make sure she was not doing things wrongly.  Defendant stated she definitely would like one and the court thereby located and appointed a standby counsel.  


In the trial to the court, defendant’s counsel functioned more as a regular counsel than a standby counsel.  Instead of merely advising defendant of procedures, tactics and on points of law, her attorney conducted questioning of witnesses, including the defendant, stated objections and generally tried the case.  Counsel argued that defendant passed the field sobriety tests and a preliminary breath test.  He argued that the police officer had no reason to inquire of defendant what was in the tin container that defendant admitted contained marijuana.  On this point, while representing herself and before the appointment of standby counsel, defendant filed motions to suppress this evidence.  These motions were filed on the day of trial and were denied as being untimely filed.  The court further held that they had no merit even if timely filed since defendant was not in custody at the time she admitted owning the marijuana.  In final argument, defendant’s counsel noted that the motions were untimely filed but argued nevertheless, that the material was illegally seized and the court should consider this as one factor to look at in the case.  


The development of this case on the issue of right to counsel now leads defendant to claim that her waiver of this constitutional right was defective.  She argues that the trial court erred by focusing on her right to a standby counsel instead of expressly addressing all of the questions that need to be asked of a defendant who wants to represent herself.  See State v. Martin, 608 N.W.2d 445, 450 (Iowa 2000); State v. Conley, 608 N.W.2d 9, 14 (Iowa 2000). 


Defendant accurately states that not all of the questions pertaining to self-representation were specifically addressed to defendant.  However, the contents of the written waiver together with the court’s colloquy with defendant in open court show that defendant knowingly and intelligently waived her right to counsel.  Additionally, David Morse, appointed as standby counsel, actually performed regular legal services for defendant and represented her well.  


There is no constitutional error on this issue.  The case is affirmed on all issues.


AFFIRMED. 







