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IN THE COURT OF APPEALS OF IOWA

No. 3-318 / 01-1650

Filed July 23, 2003

STATE OF IOWA,


Appellee,

vs.

RICHARD WAYNE EVERHART,


Appellant.


Appeal from the Iowa District Court for Clarke County, Gary G. Kimes and James W. Brown, Judges.


Appeal following guilty plea to charges of second-degree robbery and escape.  REVERSED AND REMANDED.


Linda Del Gallo, State Appellate Defender, and Martha Lucey, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Kevin Cmelik, Assistant Attorney General, and Elisabeth Reynoldson, County Attorney, for appellee.


Richard Everhart, Fort Madison, appellee pro se.


Considered by Habhab, Harris, and Snell, S.J.*


*Senior judges assigned by order pursuant to Iowa Code section 602.9206 (2003).  

PER CURIAM

Richard Wayne Everhart challenges his convictions by guilty pleas of second-degree robbery and escape.  Iowa Code §§ 711.3 and 719.4(1) (2001).  We previously considered the same charges on Everhart’s appeal from jury convictions in a prior appeal.  The sticking point involved Everhart’s request to represent himself.  In an unpublished opinion we reversed the jury convictions for want of sufficient record that Everhart knowingly and intelligently waived his right to counsel before proceeding pro se.  


Following remand the case was set for retrial, and the issue of self-representation was again in dispute.  The trial court denied Everhart’s request to represent himself, and counsel was appointed to represent him.  During trial Everhart pled guilty to the charges but claims on appeal the plea should be set aside because he was denied his Sixth Amendment right to represent himself.  Farette v. California, 422 U.S. 806, 807, 95 S. Ct. 2525, 2527, 45 L. Ed. 2d 562, 566 (1975).  The Sixth Amendment right is in effect until waived.  State v. Rater, 568 N.W.2d 655, 658 (Iowa 1997).  


The State responds by citing the familiar rule that a guilty plea waives all defenses including constitutional claims.  State v. LaRue, 619 N.W.2d 395, 397-98 (Iowa 2000).  Before receiving the plea, the court conducted a careful colloquy mandated by Iowa Rule of Criminal Procedure 8(2)(b) and the record shows full compliance with the rule, with one exception.  Everhart was not advised on the record that he could challenge the guilty plea only if he filed a motion in arrest of judgment.  Everhart argues, however, that the guilty plea was faulty because he was coerced into it by his unwelcome trial counsel.  There is some indication that the relationship between him and counsel was stormy.  


Everhart’s motion in arrest of judgment, asserting his present claim, was rejected by the trial court as untimely.  But tardiness of a motion in arrest of judgment will not be fatal unless the defendant is advised of the necessity of filing one.  State v. Oldham, 515 N.W.2d 404, 406 (Iowa 1994).  


In view of the court’s careful compliance with rule 8(2)(b), Everhart’s challenge may seem far fetched.  The effect of his guilty plea, waiving his present challenges, may seem obvious, especially since Everhart does not seem likely to be cowed by any attorney.  We, however, cannot hold he should be prevented from attempting his showing.  His motion in arrest of judgment should be considered on its merits by the trial court.  The judgment is accordingly reversed and the case remanded for a hearing on the motion in arrest of judgment.


REVERSED AND REMANDED.






