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IN THE COURT OF APPEALS OF IOWA

No. 2-623 / 01-1773
Filed October 30, 2002

IN RE THE MARRIAGE OF BRUNILDA BLACK and KENNETH DANIEL BLACK

Upon the Petition of

BRUNILDA BLACK,


Petitioner-Appellee,

And Concerning

KENNETH DANIEL BLACK,


Respondent-Appellant.


Appeal from the Iowa District Court for Tama County, L. Vern Robinson, Judge.  


Appellant father challenges the district court’s award of primary physical care of the parties’ two children to their mother.  AFFIRMED.

Barry Kaplan and Melissa Nine of Fairall, Fairall, Kaplan, Hoglan, Condon & Frese, Marshalltown, for appellant.


Kenneth Martens of Martens Law Office, Marengo, for appellee.


Heard by Sackett, C.J., and Miller and Eisenhauer, JJ. 

SACKETT, CJ. 


The sole issue in this case dissolving a short-term marriage of Brunilda Black and Kenneth Black is who should have primary physical care of the parties’ two daughters, Briana, born in October of 1998, and Kayla, born in April of 2000.  The district court ordered that the parents have joint custody of the children and that Brunilda have primary physical care.  Kenneth was granted reasonable visitation.  Kenneth contends that only if the children are in his physical care will the girls maintain a long-term relationship with both parents.  He argues it is not in the children’s best interests to be in Brunilda’s physical care because she does not support his relationship with them.  We affirm.  


Brunilda and Kenneth initially met in an orphanage in Tirana, Albania, where Brunilda was raised and Kenneth was a missionary.  Brunilda came to the United States with the help of an Iowa couple, John and Cindy Veit, who consider her their daughter.  Kenneth and Brunilda began a relationship after Kenneth, then a resident of Florida, visited the Veits in Tama, Iowa.  The Veits had just helped Brunilda come to the United States on a student visa.  Brunilda was living with the Veits and had turned eighteen the day in January of 1997 that Kenneth, who was four years older, picked her up at her school bus stop in Iowa.  The couple went to Tennessee, were married, and then went to Florida.  In Florida they lived with Kenneth’s parents for two years.  Kenneth worked in Florida.  Brunilda was not able to work because she did not at that time have a green card.  They moved to Iowa in 1999, when Kenneth took a job with the Marshalltown Times Republican where he currently works as a reporter and columnist.  Brunilda took a job as a waitress.  At the time of the dissolution hearing she was working as a secretary for the Veits.


The couple separated in June of 2000.  Brunilda took the girls and went with the Veits as they traveled through various states.  The Veits install furniture and fixtures in hotels, and their work takes them throughout the United States.  Brunilda testified that while she traveled with the Veits her position was to care for her children.  During this time, despite numerous efforts on his part, Kenneth was virtually cut off from any contact with his daughters.  Only after Kenneth sought a temporary custody order in mid-August of 2000 did he get to see his children on a regular basis.  Even then, while Brunilda took the children into a number of other states, she was unwilling to let Kenneth take the children to Florida to visit with his parents.  She is now a permanent legal resident in the United States.  


Unfortunately, toward the end of August of 2000, just after Kenneth received a custody order, there was an instance where Kayla fell out of her car seat during an attempt by Kenneth and Mr. Veit to take the child.  Exactly what happened is subject to considerable dispute.  It appears that both parties were overreacting.  Kenneth was charged with child endangerment.  No charges were filed against John Veit.  An order keeping Kenneth from the children was entered September 8, 2000.  Kenneth did not see the children until December of 2001.  


A jury acquitted Kenneth of the charge of child endangerment.  However, as a result of the charge, Kenneth’s opportunity to see the children was restricted by court order, first in denying him any contact with them, and subsequently in ordering that his visitation be supervised.  


The court found both parents had a strong bond with their daughters.  The court determined Brunilda had the stronger parenting skills, the children had been in her primary care, and that disrupting this relationship would not be in the girls’ interest.  The court noted Brunilda had a difficult childhood and had attempted or threatened suicide.  The court recognized she relied too heavily on John Veit, and that she curtailed Kenneth’s access to the children when it was not necessary that she do so.  The court found Brunilda had a strong character but felt she needed to become independent of the Veits.  


The court found Kenneth had a volatile temper but that he was doing well and current employment was stable.  The court also considered as a factor against Kenneth an incident between him and two adolescent girls at the orphanage.  The court noted Kenneth’s initial relationship with Brunilda may have actually been his taking advantage of her as a young woman.  After weighing all the factors the district court named Brunilda as the primary care parent.  


Our review is de novo.  In re Marriage of Vrban, 359 N.W.2d 420, 425 (Iowa 1984).  This court must examine the entire record and adjudicate anew the issues properly presented.  In re Marriage of Bonnette, 492 N.W.2d 717, 720 (Iowa Ct. App. 1992).  We give weight to the fact findings of the trial court, especially when considering the credibility of witnesses, but are not bound by them.  In re Marriage of Kunkel, 546 N.W.2d 634, 635 (Iowa Ct. App. 1996).  We base our decision primarily on the particular circumstances of the parties before us.  In re Marriage of Weidner, 338 N.W.2d 351, 356 (Iowa 1983).  The interests of the children are the primary consideration.  See Vrban, 359 N.W.2d at 424.  The factors the court considers in awarding custody are enumerated in Iowa Code section 598.41(3) (1999), in Weidner, 338 N.W.2d at 355-56, and in In re Marriage of Winter, 223 N.W.2d 165, 166-67 (Iowa 1974).  The issue is which parent will do better in raising the child; gender is irrelevant and neither parent has a greater burden than the other in attempting to gain custody in a dissolution proceeding.  In re Marriage of Rodgers, 470 N.W.2d 43, 44 (Iowa Ct. App. 1991); In re Marriage of Ullerich, 367 N.W.2d 297, 299 (Iowa Ct. App. 1985).  We give consideration to each parent’s role in child raising prior to a separation in fixing primary physical care.  See In re Marriage of Love, 511 N.W.2d 648, 650 (Iowa Ct. App. 1993); In re Marriage of Fennell, 485 N.W.2d 863, 865 (Iowa Ct. App. 1992).  Though we do not award custody based on hours of service for past care, we attempt to determine which parent will in the future provide an environment where the child is most likely to thrive.  In re Marriage of Engler, 503 N.W.2d 623, 625 (Iowa Ct. App. 1993).  


Kenneth contends the children’s relationship with him will not continue if the children are in their mother’s primary physical care because she has failed and will fail to support his relationship with them.  


Our review of the record convinces us the children have a special relationship with each parent.  The Iowa courts do not tolerate hostility exhibited by one parent toward the other.  In re Marriage of Udelhofen, 444 N.W.2d 473, 474-76 (Iowa 1989); In re Marriage of Leyda, 355 N.W.2d 862, 865-67 (Iowa 1984); In re Marriage of Wedemeyer, 475 N.W.2d 657, 659-60 (Iowa Ct. App 1991); In re Marriage of Rosenfeld, 524 N.W.2d 212, 215 (Iowa Ct. App. 1994).  The hostile conduct need not come only from the custodial parent but can come from another person with whom the parent enjoys a close relationship.  See Rosenfeld, 524 N.W.2d at 215-16 (conduct of stepmother considered).  A parent has a responsibility to assure that other people do not interfere with the other parent’s relationship with the children.  See In re Marriage of Crotty, 584 N.W.2d 714, 716 (Iowa Ct. App. 1998) (holding mother had a responsibility to assure that her parents did not interfere with the father’s relationship with his children).  


We agree with Kenneth that the record indicates Brunilda is reluctant to see he has a meaningful relationship with his daughters.  This is shown both by her past behavior and her testimony at trial.  We also agree with Kenneth that the Veits, with whom Brunilda now lives, have contributed to the visitation problems Kenneth has experienced.  Brunilda, in her testimony, expresses a reluctance to have her daughters visit with their father unless the visits are supervised.  She admits he has never intentionally hurt the girls.  She complains that Kenneth fails to bring the children back clean.  Other than the incident with the fight over Kayla in the car seat, there is no evidence Kenneth ever posed a threat to his children’s safety.


Kenneth was given the Minnesota Multiphasic Personal Inventory (MMPI), Second Edition, and the Child Abuse Potential Inventory Form VI by a licensed psychologist.  The psychologist testified that Kenneth answered the test questions in a valid manner, his scores on the MMPI were within normal range, and there were no significant indications he had any underlying psychopathology.  As to Kenneth’s score on the Child Abuse Potential Inventory the psychologist reported, “[B]ased strictly on that test, there is extremely little likelihood of any risk to the safety of the children.”  


Brunilda’s attempts to limit contact with the children were not just directed at Kenneth.  Brunilda refused to let Kenneth take the children to see his parents in Florida.  When she was in Florida with the children and called Kenneth’s parents to inquire whether they had her ‘green card,’ she initially rejected their efforts to see their grandchildren.  Brunilda was not flexible with transportation for visits.  We consider these factors as weighing heavily against Brunilda’s claim for primary physical care.  However, these are not the only factors we consider.


Either parent is an adequate parent.  Both scored well on an Adult Adolescent Parenting Inventory.  Brunilda was the parent who assumed the primary care of the children.  In saying this we recognize she was able to strengthen her bond with the girls at Kenneth’s expense by keeping the children from him.  She contended she was the primary care parent during the parties’ time together.  Kenneth contended to the contrary that they had split care responsibilities.  


Brunilda testified Kenneth verbally and physically abused her.  There were no other witnesses to the incidents, and there was no indication she had reported them to anyone prior to trial.  Kenneth admitted he slapped Brunilda after she kicked him in the testicles and that he grabbed her hand when she came after him with a broom.  He denied that he was ever the aggressor and disagrees with her memory as to events.  It is not clear whether the district court believed Brunilda’s testimony as to these events.  The district court did make the finding that Kenneth had a temper.  


John Veit’s forty-two-year-old daughter testified Brunilda told her the Veits held her down and hit her.  John’s daughter further testified she lived with her father until she was eighteen years old and John beat and physically abused her the entire time.  She said he did the same things to her sisters.  


An administrator for the Department of Human Services recommended Brunilda have custody.  She said the agency felt the mother was doing a good job.  She had concern about the father taking the children to Florida if he received custody.  She said the sex of the children impacted the recommendation.  This is not a permissible factor, and we do not consider it in our assessment.  She said there remains a founded abuse report against Kenneth for denial of critical care.  The founded report was changed from physical abuse and denial of critical care.  The finding of denial of critical care is on appeal to the agency.  


Brunilda’s medical records show she admitted attempting suicide three times.  At trial she testified these attempts were only efforts to get Kenneth’s attention.


Giving deference to the district court’s finding, we affirm.  In doing so we assume the district court was correct in its determination that Brunilda would assure Kenneth has contact with the children.  Should she maintain the attitude she showed during the parties’ separation and during trial, and rely on others to make decisions for her about her children’s life and their relationship with their father, she may well lose her position as the physical custodian.  


AFFIRMED.
