PAGE  
2

IN THE COURT OF APPEALS OF IOWA

No. 2-883 / 01-0733 

Filed June 13, 2003

IN THE MATTER OF THE ESTATE OF DORMAN R. TUBBS, Deceased, 

GREGORY R. TUBBS, MARK TUBBS, and JAY TUBBS,


Appellants.



Appeal from the Iowa District Court for Humboldt County, Joel E. Swanson, Judge.  


A beneficiary under a decedent’s will appeals a probate court order establishing abatement of shares of distributees for payment of debts and charges.  AFFIRMED.  


Mark Tubbs, Renwick, appellant pro se.


Gregory R. Tubbs, Renwick, appellant pro se.


Jay Tubbs, Renwick, appellant pro se.


Steven Hendricks of Kersten Brownlee Hendricks, L.L.P., Fort Dodge, for appellee.


Considered by Sackett, C.J., and Miller and Eisenhauer, JJ. 

MILLER, J.


A beneficiary under a decedent’s will appeals a probate court order establishing abatement of shares of distributees for payment of debts and charges.
  We affirm.  


Relevant facts are essentially undisputed.  Dorman R. Tubbs died testate on October 24, 1999.  He was survived by a spouse, Roberta, and seven children, all of whom are stepchildren of Roberta.
  Dorman’s will nominates Roberta to serve as executor without bond, and the probate court appointed her to do so.  The will gives Roberta the power to sell all or any part of Dorman’s real or personal property upon terms she deems advisable, without necessity of appraisal or order of court.  Roberta elected to take under the will.  


Under the terms of Dorman’s will and the facts, Roberta receives all of Dorman’s property except a remainder interest in his farm real estate.  The will gives Roberta a life estate in that farm real estate and gives the remainder interest to certain children of Dorman’s, including the appellant Mark Tubbs and Mark’s two siblings who filed notices of appeal.  


Dorman’s farm real estate consisted of an undivided one-half interest in a little less than eighty acres, with the other one-half interest owned by Dorman’s brother, Norman.  Roberta and Norman sold that real estate during administration of Dorman’s estate.  After payment of sales-related expenses, the estate’s one-half interest brought gross proceeds of $74,093.90.  


Roberta’s life estate had a value of $43,121.91 and the children’s remainder interest a value of $30,971.99.  The real estate was, however, subject to a mortgage of $35,583.12, with Dorman’s one-half of the mortgage being $17,791.56.  Dorman’s will made no provision for payment of his one-half of the mortgage.  His interest in the farm real estate thus passed subject to the mortgage.  Iowa Code § 633.278 (1999).  Payment of the mortgage is the responsibility of the children to whom the remainder interest is bequeathed.  See In re Meyer’s Estate, 234 Iowa 502, 514, 12 N.W.2d 211, 217 (1943); see also  31 C.J.S. Estates § 46, at 89 (1996) (“[I]n the absence of an intention on the part of a life tenant to exonerate the estate in remainder or reversion, if he pays [an encumbrance on the property] he is entitled to call on the remainderman or reversioner for contribution, and he has a lien on the property for the amount due.”).  Therefore, after payment of the mortgage or provision for its payment the value of the children’s remainder interest is $13,180.43.  


The executor filed a final report in which she listed debts and charges totaling $55,819.22.  In view of the fact that the value of the children’s remainder interest in the farm real estate, $13,180.43, was greatly exceeded by the listed debts and charges, she proposed that after payment of debts and charges the remaining estate property be distributed to her pursuant to the terms of Dorman’s will.  The appellant and three of his siblings filed objections to the final report and proposed distribution.  One objection was that some of the items listed as debts and charges were improper.  Another objection was that the objectors’ remainder interest should not abate for payment of debts and charges.  Following a hearing the probate court found the debts and charges totaled $55,819.22; concluded that because property not devised to Roberta was insufficient to pay debts and charges, pursuant to Iowa Code sections 633.436 and 633.437 the balance of the proceeds set forth in the final report was to be distributed to Roberta; and overruled objections to the final report.
  


The appellant Mark Tubbs states one issue in his pro se brief on appeal, “Whether the court should have allowed an abatement proceeding in the estate.”  However, the record shows there was a dispute concerning the order in which shares of distributees should abate to pay debts and charges and the appellant’s brief indicates his dispute is in fact with the substance of the probate court’s conclusion regarding abatement rather than disagreement with the fact a proceeding was held.  


This appeal is from a probate court ruling on objections to an executor’s final report.  It was triable in equity, see Iowa Code § 633.33, thus calling for de novo review on appeal.  Iowa R. App. P. 6.4.  However, the facts are essentially undisputed and the determinative issue is the probate court’s interpretation and application of pertinent statutes.  Thus, our focus is necessarily on the correction of any error by the probate court in its interpretation and application of pertinent statutes.  See State v. McCoy, 618 N.W.2d 324, 325 (Iowa 2000) (“Issues of statutory interpretation and application are reviewed for errors at law.”) (quoting State v. Eickelberg, 574 N.W.2d 1, 3 (Iowa 1997)); see also Clymer v. City of Cedar Rapids, 601 N.W.2d 42, 45 (Iowa 1999) (stating that where an equity case was submitted upon stipulation and argument the focus on appeal is necessarily on correction of any errors by the trial court in the interpretation and application of pertinent statutes). 


Iowa Code sections 633.436 and 633.437 provide for the order in which shares of distributees abate for the payment of, among other things, debts and charges.  Section 633.436 provides:

General order for abatement.  Except as provided in section 633.211 and 633.212, shares of the distributees shall abate, for the payment of debts and charges, federal and state estate taxes, legacies, the shares of children born or adopted after the making of a will, or the share of the surviving spouse who elects to take against the will, without any preference or priority as between real and personal property, in the following order:

1. 
Property not disposed of by the will;

2.
Property devised to the residuary devisee, except property devised to a surviving spouse who takes under the will;


3.
Property disposed of by the will, but not specifically devised and not devised to the residuary devisee, except property devised to a surviving spouse who takes under the will; 


4.
Property specifically devised, except property devised to a surviving spouse who takes under the will;


5.
Property devised to a surviving spouse who takes under the will.  


A general devise charged on any specific property or fund shall, for purposes of abatement, be deemed property specifically devised to the extent of the value of the property on which it is charged.  Upon the failure or insufficiency of the property on which it is charged, it shall be deemed property not specifically devised to the extent of such failure or insufficiency.  

Iowa Code § 633.436 (1999) (emphasis added).  


Section 633.437 provides in relevant part:

Contrary provision as to abatement.  When the provisions of the will, trust or other testamentary instrument of the decedent provide explicitly for an order of abatement contrary to the provisions of section 633.436, the provisions of the will or other testamentary instrument shall determine the order of abatement.  

Iowa Code § 633.437(1).  


As correctly noted by the probate court, a testator who wishes to avoid the order of abatement provided by section 633.436 must do so by making a specific provision or provisions to that effect in the testator’s will.  When a testator does so, under section 633.437 the provisions of the will control.  When a testator makes no such provisions in a will, under the language of section 633.436 that we have emphasized above the property devised to a surviving spouse who takes under the will abates for payment of debts and charges only after all other property of the decedent abates.  


Roberta elected to take under the will.  Dorman’s will makes no provision for the payment of debts and charges.  Under such circumstances section 633.436 controls and the children’s remainder interest in the proceeds from the sale of the farm real estate, with a value of $13,180.43, fully abates for the payment of debts and charges.  Roberta is entitled to the balance of Dorman’s estate, subject to the remaining debts and charges.  The probate court was correct in so ruling, and we affirm on this issue.  


Because of the structure and content of the appellant’s brief, two additional matters deserve brief mention.  


Our rules of appellate procedure require a party’s brief to state the issues presented for review.  Iowa R. App. P. 6.14; Hollingsworth v. Schminkey, 553 N.W.2d 591, 596 (Iowa 1996).  The scope of appellate review is defined by the issues raised by the parties’ briefs.  Aluminum Co. of America v. Musal, 622 N.W.2d 476, 479 (Iowa 2001).  The appellant states only one issue in his brief, concerning abatement, and we have quoted it earlier in this opinion.  We deem any other issue waived.  See Iowa R. App. P. 6.14(1)(c) (“Failure in the brief to state . . . an issue may be deemed waiver of that issue.”); Mueller v. St. Ansgar State Bank, 465 N.W.2d 659, 659 (Iowa 1991) (same).  


Although the appellant states only one issue, without further description or subheadings his brief sets forth seven separate “arguments” under that issue.  We have considered them and find that as to each such argument one or more of the following applies:  (1) the “argument” is a separate issue, not stated in the brief, and is thus waived pursuant to Iowa Rule of Appellate Procedure 6.14(1)(c); (2) the question was raised in one or more of the numerous requests for injunctions, petitions, and objections filed by the appellant and some of his siblings, was resolved by an earlier unappealed ruling of the probate court, and that ruling thus constitutes the law of the case; (3) the question is controlled by our decision on the one issue presented and addressed on appeal; (4) error was not preserved; (5) the appellant complains of a matter involving the rights of another person or persons, rights concerning which the appellant is without standing; and (6) the issue or argument is without merit.  


AFFIRMED.
�  Three beneficiaries filed pro se notices of appeal, but only one has filed a brief.  Any references to the “appellant” are therefore to the one person who has filed a brief.  


�  Dorman was predeceased by one son, Brent, who left no issue.  


�  Although there was a dispute over whether some items were properly debts or charges, and although the probate court did not expressly address the issue in either its ruling on objections to the final report or in a subsequent ruling on motions to reconsider, the amounts in dispute were substantially less than the difference between the $55,819.22 of listed debts and charges and the $13,180.43 value of the children’s remainder interest in the sale proceeds.  Therefore, even if the appellant’s position concerning the disputed items is correct, it would not affect the outcome and we therefore give this question no further consideration.  





