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IN THE COURT OF APPEALS OF IOWA

No. 3-113 / 02-0101 

Filed March 26, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

CHRISTOPHER J. NOONAN,


Defendant-Appellant.



Appeal from the Iowa District Court for Dubuque County, Richard R. Gleason, District Associate Judge.  


Christopher J. Noonan appeals from his conviction for possession of a controlled substance (marijuana), third offense.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Nan Jennisch, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Bridget Chambers, Assistant Attorney General, Fred Mccaw, County Attorney, and Michael Whalen, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Miller and Eisenhauer, JJ.

MILLER, J. 

Christopher J. Noonan appeals from his conviction, following jury trial, for possession of a controlled substance (marijuana), third offense, in violation of Iowa Code section 124.401(5) (2001).  He contends the trial court erred in not admitting evidence which was relevant to the defense theory of the case and that his trial counsel was ineffective for failing to object to certain testimony as improper hearsay and a violation of the Confrontation Clause.  We affirm.


The State charged Christopher Noonan with possession of a controlled substance (marijuana) and interference with official acts in violation of Iowa Code sections 124.401(5) and 719.1 respectively.
  

Shortly before 3:00 p.m. on the afternoon of August 21, 2001 Dubuque police officers responded to a citizen complaint regarding what appeared to be a domestic disturbance inside a car.  Officers stopped the car to investigate the incident.  Christine Pace was identified as the driver and owner of the vehicle and the defendant Noonan as the front seat passenger.  Pace and Noonan were separated and Officer Haupert performed a weapons pat down of Noonan before placing him in the squad car.  During the pat down a marijuana pipe was found in Noonan’s front pant pocket and a small scissors in his shirt pocket.  A prescription bottle was also found in another of Noonan’s pockets but the officer did not open it at that time because he did not suspect it contained a weapon.


Pace consented to a search of her vehicle.  During the search the officers found a clear plastic baggie containing marijuana in plain view located between the front seat and passenger side door.  Officer Haupert testified it was within inches of where Noonan’s right thigh would have been while sitting in the seat.  No drugs or drug paraphernalia were found on the driver’s side or in the back seat of the car.  Noonan became combative when he was informed the marijuana had been found in the car.  The officers used pepper spray to subdue him and transported him to the jail.  At the jail officers conducted a more thorough search of Noonan.  The prescription bottle was removed from his pant pocket.  It had Noonan’s name on the label and contained marijuana. 


Noonan testified at trial.  He denied ownership of the marijuana pipe and the marijuana.  He suggested Pace had placed the items in his pockets earlier that morning without his knowledge.  The jury found Noonan guilty as charged.  Noonan appeals only the possession of marijuana conviction.  


Noonan first contends the trial court erred in sustaining an objection to a question asking why Pace might have “put these items . . . on you.”  The State had objected to the question as calling for speculation.  Noonan made no offer of proof.

An offer of proof is generally necessary to preserve error on a ruling excluding evidence.  State v. Schutz, 579 N.W.2d 317, 318-19 (Iowa 1998); State v. Lange, 531 N.W.2d 108, 114 (Iowa 1995); State v. Hahn, 259 N.W.2d 753, 759 (Iowa 1977).  “Underlying this requirement is the premise that in ordinary circumstances in the absence of an offer of proof we lack an adequate record to review the ruling.”  Schutz, 579 N.W.2d at 319.  There is an exception to this rule when the whole record makes apparent what is sought to be proven.  In re Estate of Herm, 284 N.W.2d 191, 197 (Iowa 1979).  This case does not fall within this exception as the record does not indicate what the substance of Noonan’s answer might have been.  For all the record shows, Noonan might have answered that he knew of no reason why Pace might have placed the items in his pockets.  Error was not preserved on this issue as we lack an adequate record to review the ruling.  See Herm, 284 N.W.2d at 197.   

Noonan next argues his trial counsel was ineffective for failing to object to officers’ testimony at trial that in consenting to a search of the car Pace said she did not believe there would be any dope because she had told Noonan to never have marijuana in the car, and that when marijuana was found in the car Pace shouted at Noonan that she had told him to never have that stuff around her or her child.  Noonan contends this testimony constituted inadmissible hearsay and denied his Sixth Amendment right to confront witnesses against him.  The State argues the testimony in question was admissible because Pace’s statements were “excited utterances” under Iowa Rule of Evidence 5.803(2) and thus not excludable as hearsay, and were offered not for the truth of the statements, but rather to explain relevant conduct by the officers, why they focused their investigation on Noonan.  The State also argues that even if the testimony was hearsay, Noonan was not prejudiced because of the overwhelming evidence against him.  

The standards required for a defendant to prevail on a claim of ineffective assistance are well established and need not be repeated here.  See Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); Ledezma v. State, 626 N.W.2d 134, 142-45 (Iowa 2001).  While we often preserve ineffective assistance claims for a possible postconviction proceeding, we consider such claims on direct appeal if the record is sufficient.  State v. Casady, 597 N.W.2d 801, 807 (Iowa 1999).  Neither party argues the record here is inadequate for us to deal with this issue on direct appeal and we find the record sufficient to do so.

A reviewing court may look to either prong to dispose of an ineffective assistance claim.  Ledezma, 626 N.W.2d at 141; State v. Wissing, 528 N.W.2d 561, 564 (Iowa 1995); Taylor v. State, 352 N.W.2d 683, 685 (Iowa 1984).  In order to prove prejudice a defendant must show a reasonable probability that “but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694, 104 S. Ct. at 2069, 80 L. Ed. 2d at 698.  

Assuming, without deciding, that counsel breached an essential duty in failing to raise hearsay and Confrontation Clause objections to the challenged testimony, we find Noonan was not prejudiced by this error.  Disregarding the testimony in question, the evidence of the defendant’s guilt presented at trial was overwhelming.  In addition to all of the evidence set forth above regarding the actual drugs and drug paraphernalia found on Noonan’s person, the evidence does not support Noonan’s claim that the additional marijuana found in the car was not his.  The officers who followed and stopped Pace’s car testified they did not see Pace attempt to reach across Noonan to place the marijuana between the passenger seat and door where it was found.  They further testified Pace could not have planted the marijuana after the stop because they got Pace out of the car immediately after the stop and she was not allowed back into the car anytime before they found the marijuana in the car. 

We conclude Noonan has failed to meet his burden to prove, by a preponderance of the evidence, that but for counsel’s alleged error there is a reasonable probability the outcome of the trial would have been different.  Noonan was not prejudiced by counsel’s failure to object to the testimony in question, either as inadmissible hearsay or as a violation of the Confrontation Clause, and therefore he was not denied his Sixth Amendment right to effective assistance of counsel.  We need not address the State’s arguments that the testimony in question was admissible as excited utterances, to show responsive conduct, or both.  

AFFIRMED. 

�  The State later amended the trial information to specify it was a third offense possession charge.  





