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IN THE COURT OF APPEALS OF IOWA

No. 3-057 / 02-1093

Filed April 30, 2003

THERESA ANN HARDEN,


Appellee,

vs.

ROBERT HARRY CLEVELAND,


Appellant.


Appeal from the Iowa District Court for Black Hawk County, Jon Fister, Judge.


Robert Cleveland appeals an order denying his petition to modify child support.  AFFIRMED.

Richard Betterton of Snow, Knock, Sevcik, Betterton & Hinze, Cedar Falls, for appellant.


Lynn Smith and John Hines of Dutton, Braun, Staack & Hellman, P.L.C., Waterloo, for appellee.


Heard by Sackett, C.J., and Huitink and Vogel, JJ.

VOGEL, J.


On March 12, 2001, Theresa Harden filed a petition to establish paternity and support against Robert Cleveland.  Following a May 29 hearing, the district court entered a temporary support order setting child support at $713 per month.  On July 19, finding  Cleveland in default,  entered  an order both establishing paternity and continuing the previously set child support of  $713 per month.  On November 21, Cleveland  filedan application to modify the child support order, alleging the default decree was based on inaccurate earnings information.  The court denied this application, concluding Cleveland failed to show a substantial change in circumstances and that, in fact, his ability to pay was better at that time than when the original default decree was entered.  Cleveland appeals from this order.  


Our review of this proceeding to modify an order setting child support is de novo.  Westendorf v. Wehling, 611 N.W.2d 512, 514 (Iowa 2000).  Prior cases have little precedential value, and we must base our decision primarily on the particular circumstances of the parties presently before us.  Melchiori v. Kooi, 644 N.W.2d 365, 368 (Iowa Ct. App. 2002).  We give weight to the trial court's findings of fact, but we are not bound by them.  Id.  

Pursuant to Iowa Code section 598.21(8) (2001), a court may modify an order of child support when a "substantial change in circumstances" has been shown to exist.  A substantial change in circumstances exists when “the court order for child support varies by ten percent or more from the amount which would be due pursuant to the most current child support guidelines.”  Iowa Code § 598.21(9).  The party seeking the modification must prove the change in circumstances by a preponderance of the evidence.  In re Marriage of Feustel, 467 N.W.2d 261, 263 (Iowa 1991).  


Cleveland contends there are two reasons the court should have modified his child support obligation: (1) the original default order was in error because there was no evidence to establish his income and, thus the district court could not determine his income, and (2) the child support order is in error by more then ten percent.  

Cleveland did not move to set aside the default decree and nor did he   take an appeal from it.  His attack on the original order in this current modification proceeding is thus collateral.  See Callenius v. Blair, 309 N.W.2d 415, 418 (Iowa 1981).  A decree generally cannot be attacked collaterally, see id., and there is a presumption that a judgment is valid.  Marshfield Homes, Inc. v. Eichmeier, 176 N.W.2d 850, 851 (Iowa 1970).  Accordingly, we do not consider Cleveland’s arguments considering the soundness of the default decree.

Evidence was presented that Cleveland, who was apparently not working at the time of the modification proceeding, stood to receive an inheritance following the death of his father that was valued at approximately $590,000, which included an estimated $150,000 from a wrongful death claim.  In addressing Cleveland’s contention modification is warranted because the child support order is in error by more than ten percent, see Iowa Code § 598.21(9), the district court considered the investment potential of Cleveland’s inheritance, using evidence presented by Cleveland himself, and used a child support guideline worksheet to reach support figures.  Moreover, the court noted that because Cleveland was unemployed it could have imputed income to him at the minimum wage, in which case his support obligation would have been even greater.  In doing so, it concluded Cleveland’s obligation had not deviated by more than ten percent from that ordered in the default decree.  

On our de novo review we agree Cleveland has not carried his burden to establish modification is warranted.  Cleveland presented evidence that an annuity purchased with proceeds of the estate would provide monthly income of $6.04 per $1000 of proceeds.  Thus, had Cleveland invested the entire value of the gross estate
 in this annuity his yearly income would be $42,763.20.  Based on this figure, his support obligation would be $643.47 per month, which would not be more than a ten percent deviation from the amount ordered in the default decree.  In addition, we believe the district court appropriately commented it could have imputed income to Cleveland at no less than minimum wage.  See In re Marriage of Flattery, 537 N.W.2d 801, 803 (Iowa Ct. App. 1995) (noting appropriateness of considering earning capacity rather than actual earnings).  Had the court imputed such income, Cleveland’s support obligation would only have risen further.

When Cleveland’s imputed income from his inheritance alone is considered, we conclude he has not established a substantial change in circumstances warranting a modification of his support obligation.  This conclusion is even more apparent when his imputed income from his inheritance is considered in conjunction with his imputed ability to earn no less than minimum wage.  As the district court noted, “Respondent does not and cannot claim that his ability to generate income to pay child support has deteriorated since the original order was entered.”  We therefore affirm the district court.  

AFFIRMED.
� We recognize the entire gross estate would not under normal circumstances be available for distribution.





