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IN THE COURT OF APPEALS OF IOWA

No. 3-292 / 02-1125
Filed May 29, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

TAMII RANAII SIMMER,


Defendant-Appellant.


Appeal from the Iowa District Court for Polk County, Joe Smith, District Associate Judge.


Defendant appeals from the judgment and sentence entered upon her conviction for operating while intoxicated.  AFFIRMED.
Christopher Kragnes and Tiffany Koenig, Des Moines, for appellant.


Thomas J. Miller, Attorney General, Darrel Mullins, Assistant Attorney General, John Sarcone, County Attorney, and John Heinicke, Assistant County Attorney, for appellee.


Considered by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

ZIMMER, P.J.

Tamii Simmer appeals from the judgment and sentence entered upon her conviction for operating a motor vehicle while intoxicated, first offense, in violation of Iowa Code section 321J.2 (2001).  She contends her motion to suppress should have been sustained because her right to consult with an attorney or family member was denied in violation of Iowa Code section 804.20.  Finding no merit to her claim, we affirm.

I.
Background Facts and Proceedings.


On February 14, 2002, Polk City Police Officer Brent Chambers observed Simmer driving a vehicle which had expired plates.  While following the vehicle, Officer Chambers observed it cross the centerline of the road.  He stopped the vehicle at 10:28 p.m.


When Chambers approached Simmer’s car, the defendant was speaking to someone on her cell phone.  Chambers observed that Simmer’s speech was slurred and her eyes were bloodshot and watery.  He also detected the odor of an alcoholic beverage.  Chambers arrested Simmer after she failed several field sobriety tests and a preliminary breath test revealed Simmer had a 0.195 blood alcohol concentration.  Before she was transported to the police station, Simmer asked and was allowed to call her daughter on her cell phone.  Chambers transported Simmer to the Polk City Police Station at 10:59 p.m.  

At 11:15 p.m., Chambers read the standard implied consent advisory to Simmer.  She consented to a breath test and her breath sample was taken at 11:18 p.m.  The sample showed a 0.179 blood alcohol concentration.  Prior to administering the breath test, Chambers allowed Simmer to make a number of phone calls on her cell phone.  Simmer did not tell Chambers to whom she was speaking on the phone.  Chambers did not advise Simmer she could speak privately with her husband or an attorney.  Simmer’s husband arrived at the police station after Simmer completed a breath test.

On March 3, 2002, the State filed a trial information charging Simmer with operating while intoxicated, first offense.  Simmer filed a motion to suppress arguing Chambers violated her right to consult with a family member or attorney pursuant to Iowa Code section 804.20.  The trial court denied her motion.  On June 4, the parties stipulated to a bench trial based on the minutes of testimony.  Simmer was found guilty and she appeals claiming error with respect to the motion to suppress.

II.
Motion to Suppress.


Our review of this motion to suppress is for errors at law.  State v. Krebs, 562 N.W.2d 423, 425 (Iowa 1997).  We will uphold the trial court's ruling on a motion to suppress if there is substantial evidence to support the court's findings of fact.  State v. Frake, 450 N.W.2d 817, 818 (Iowa 1990).  Evidence is substantial when a reasonable mind would accept it as adequate to reach the same findings.  Id.


Simmer claims the breath test administered after the invocation of the implied consent procedure should be suppressed because she was not afforded her statutory right to consult with a family member or attorney pursuant to Iowa Code section 804.20.  That section provides, in pertinent part:

Any peace officer or other person having custody of any person arrested or restrained of the person's liberty for any reason whatever, shall permit that person, without unnecessary delay after arrival at the place of detention, to call, consult, and see a member of the person's family or an attorney of the person's choice, or both.  Such person shall be permitted to make a reasonable number of telephone calls as may be required to secure an attorney.   


If this statutory right is violated, the exclusionary rule applies to suppress any evidence of chemical testing.  State v. Vietor, 261 N.W.2d 828, 832 (Iowa 1978).  The right to contact a family member under section 804.20 is equal to the right to contact an attorney.  State v. McAteer, 290 N.W.2d 924, 925 (Iowa 1980).  However, that right is not absolute.  Bromeland v. Iowa Dep’t of Transp., 562 N.W.2d 624, 626 (Iowa 1997). 


Pursuant to section 804.20, the peace officer must only provide the arrestee with a reasonable opportunity to contact an attorney or family member.  Id.  The right is limited to circumstances which will not materially interfere with the administration of testing within the two hour time limit imposed by section 321J.6(2).  Moore v. Iowa Dep't of Transp., 473 N.W.2d 230, 231 (Iowa Ct. App. 1991).  In addition, police have no affirmative duty to advise a defendant of this right.  See State v. Meissner, 315 N.W.2d 738, 740 (Iowa 1982).  Generally, the right is satisfied when an arrestee is allowed to make a telephone call to a family member or attorney.  Bromeland, 562 N.W.2d at 626.


The record reveals Officer Chambers allowed Simmer to keep her cell phone in her possession after arresting her.  Simmer had unrestricted use of the phone from the time of her arrest until after she provided a breath sample.  She was never told she could not make a phone call.  Simmer made and received phone calls after her arrest.  Although Simmer did not inform Chambers whom she called, it is reasonable to infer from the record that Simmer spoke at least once with her daughter and her husband.  Simmer never requested an in-person consultation with her husband before taking the breath test.  Absent that request, Chambers was under no duty to wait until Simmer’s husband arrived before administering a breath test.


Based on the record before us, we conclude the trial court’s findings of fact and conclusions of law are supported by substantial evidence.  We affirm the trial court’s denial of Simmer’s motion to suppress.


AFFIRMED.

� The record does not support the defendant’s contention that Chambers knew Simmer’s husband was on his way to the police station.





