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IN THE COURT OF APPEALS OF IOWA

No. 3-060 / 02-1160

Filed May 29, 2003

IN RE THE MARRIAGE OF LARRY C. HANSEN and JANE L. HANSEN

Upon the Petition of

LARRY C. HANSEN,


Petitioner-Appellee,

And Concerning

JANE L. HANSEN,


Respondent-Appellant.


Appeal from the Iowa District Court for Hardin County, Michael J. Moon, Judge.


Jane Hansen appeals the trial court’s modification decree reducing Larry Hansen’s child and secondary education support obligations.  AFFIRMED IN PART AND REMANDED.


Lynn Wiese of Barker, McNeal, Wiese & Holt, Iowa Falls, for appellant.


George Cady III of Hobson, Cady & Cady, Hampton, for appellee.


Heard by Sackett, C.J., and Huitink and Vogel, JJ.

HUITINK, J.

Jane Hansen appeals the trial court’s modification decree reducing Larry Hansen’s child and secondary education support obligations.


I.  Background Facts and Proceedings.


Jane and Larry have three children: Brian, born May 27, 1980; Sarah, born September 27, 1982; and Nickolas, born June 5, 1993.  Their 1995 dissolution decree granted Jane physical care of the children.  Larry was ordered to pay child support of $500 per child per month.  Larry’s child support obligation decreased to $700 per month when only Nickolas was eligible for support.  The decree also provided that Larry was solely responsible for the children’s postsecondary educational expenses.  In 1996 the decree was modified in several respects including an increase in Larry’s support for Nickolas from $700 to $891.  Larry’s March 2001 application to modify his child support obligation was denied.


Larry initiated these modification proceedings in January 2002 again requesting reduction of this child support and postsecondary education support obligations.  Larry cited reduction in his income, a failed business venture and resulting financial distress as changed circumstances justifying the relief requested.  Jane resisted any modification of Larry’s support obligation.  She claimed any reduction in Larry’s income or financial condition was self-inflicted and his earning capacity was adequate to meet his existing support obligations.


The trial court’s findings of fact entered after trial on the merits of Larry’s application include the following:


In this case, petitioner’s current financial situation is one of his own making.  There is no evidence that he made those decisions with the intent to deprive his children of support, however.


. . . .


The court has determined the amount of support specified by the Child Support Guidelines adopted by the Iowa Supreme Court effective December 31, 1990 as amended August 2000.  Petitioner’s expected income is best reflected in his own estimate of earning $20,000 from the business and $5,000 from off season labor.


For purposes of the child support guidelines, [Larry’s] net monthly income is $850.92; [Jane’s] net monthly income is $2,008.04.

Based on these findings, the trial court reduced Larry’s child support obligation to $171.03 a month.  The court’s modification decree also provided:


In the event Nickolas shall attend a college, university, community college or vocational trade school after graduation from high school, the parties shall contribute to the expenses of such higher education in the form of a postsecondary education subsidy pursuant to Iowa Code section 598.21(5A) in an amount to be determined by the parties.  In the event they cannot so agree, the court shall resolve the matter of contribution upon the application of either party.


Jane’s posttrial motions were denied, resulting in this appeal.  On appeal Jane argues that modification of Larry’s support obligation was not justified because Larry’s earning capacity and remaining net worth are sufficient to meet his current support obligations.


II.  Standard of Review.

Our review of this equity action is de novo.  Iowa R. App. P. 6.4.  We give weight to the trial court’s findings of fact, especially when considering the credibility of the witnesses but are not bound by them.  Iowa R. App. P. 6.14(6)(g).


III.  The Merits.

The court may modify child support upon proof that there has been a substantial change in circumstances.  Iowa Code § 596.21(8) (Supp. 2001).  These circumstances include a change in a party’s income or resources.  Iowa Code § 598.21(a) (Supp. 2001).


The record indicates Larry’s income at the time the original decree was entered included a $50,000 salary from DeCoster Farms and approximately $25,000 annually from custom hog feeding.  Larry’s employment at DeCoster was terminated in 1998.  In November 2001 Larry liquidated the hog facilities which were the source of his custom feeding income.  The resulting $635,000 sale proceeds were applied to bank debts secured by the hog facilities sold as well as debts resulting from the failure of his current wife’s business.  Larry claims that after paying the bank debts his net share of the sale proceeds was only $40,000 and that these proceeds were used to pay his family’s personal expenses.


Larry’s 2001 tax return declares income of $55,560 as income from wages and salaries.  He reported profit and losses from two subchapter S corporations, Hansen’s Hogs, Inc. ($35,286 profit) and Estelle’s, Inc. ($186,567 loss).  Larry additionally claimed $3000 of the total $18,705 net capitol loss on the sale of his hog buildings and a $10,224 loss on a K1 from an undisclosed entity.  As a result, Larry claimed a $6355 tax refund for 2001.  There is also evidence that Larry filed a corporate return for L & R Supply, Inc., a C corporation, reporting 2001 income of $117,300 and retained earnings of $46,429.  The record, however, is unclear concerning the status of all three corporations, Larry’s equity interest in these corporations, and disposition of any retained earnings.


Larry and his brother-in-law recently purchased a lawn care business in Springfield, Missouri, for $150,000.  The terms of the sale required each to make a $25,000 down payment.  The balance of the purchase price is payable in $3900 monthly installments.  Larry estimated his annual earnings from this venture will be $20,000 and that he will earn an additional $5000 annually from off-season employment as a laborer.


Larry also purchased a home in Springfield, Missouri, for $189,000.  He financed this acquisition by mortgaging his former Iowa residence for $217,200.  That property is listed for sale at $289,000 and is currently rented for $530 per month.  In addition, Larry owns a 2000 Harley Davidson motorcycle, a Polaris four wheeler, and a 1999 Chevy pickup.  Larry also had $10,000 in a personal bank account as of the date of trial.


We, like the trial court, find Larry’s current earnings are commensurate with his actual earning capacity.  Although Larry has substantial farming experience, he has no particular skills or training which would allow him to sustain the earnings he previously enjoyed.  Moreover, we find Larry’s liquidation of his hog facilities and his wife’s business was necessary to prevent further decline of their net worth.


We also find the record supports the trial court’s determination of Larry’s net monthly income.  The trial court properly applied the child support guidelines and the resulting guideline amount of child support ordered, $171.04, is presumptively correct.  See Iowa Ct. Rule 9.9.


Iowa Court Rule 9.9(2), however, provides:

The court shall not vary from the amount of child support which would result from application of the guidelines without a written finding that the guidelines would be unjust or inappropriate as determined under the following criteria:

(1) Substantial injustice would result to the payor, payee, or child.

(2) Adjustments are necessary to provide for the needs of the child and to do justice between the parties, payor, or payee under the special circumstances of the case . . . .


After considering the evidence, we conclude an upward deviation from the guideline amount is appropriate in this case.  Although Larry has experienced a dramatic decline in his income, he nevertheless retains significant assets, including two recreational vehicles, cash, and home equity.  Moreover, a reduction from $891 monthly support to $171 per month would result in a substantial injustice to both Jane and Nickolas.  Under these circumstances, we conclude Larry should pay $500 per month child support for Nickolas.


As noted earlier, Larry was ordered to pay for each child’s postsecondary education expenses.  Only payment of postsecondary education expenses for Nickolas, age nine, is at issue.

The court “may order a postsecondary education subsidy if good cause is shown.”  In re Marriage of Murphy, 592 N.W.2d 681, 684 (Iowa 1999).  In determining whether good cause exists, the court is to consider the child’s age, the child’s ability for postsecondary education, the child’s ability to pay for the postsecondary education, and the parents’ ability to pay.  Id.  The existence of good cause must be determined before the court even considers the parties’ contribution.  Id.
Here, the district court did not make the threshold finding of good cause.  Nickolas is only nine years old, and we do not know what his academic ability will be relative to postsecondary education, nor do we know his ability to pay for it.  Murphy, 592 N.W.2d at 684 (court unable to make a finding of good cause for seven-year-old child); In re Marriage of Mayfield, 477 N.W.2d 859, 862 (Iowa Ct. App. 1991) (court unable to make a finding of good cause for children aged ten and thirteen).  Because any good cause finding is premature, we remand the case to the district court to enter an amended decree reserving jurisdiction to consider an application for postsecondary education expenses when the requisite findings can be made.  See Murphy, 592 N.W.2d at 684.  In all other respects, including the date on which Larry’s reduced child support commences, the trial court’s modification decree is affirmed.  


AFFIRMED IN PART AND REMANDED.







