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IN THE COURT OF APPEALS OF IOWA

No. 3-513 / 02-1225
Filed November 26, 2003

IN THE MATTER OF THE GUARDIANSHIP AND

CONSERVATORSHIP OF ROBERT E. HUNTER, 

ROBERT E. HUNTER,


Appellant,

vs.

SHELLEY HUNTER TOWLES and WILLIAM HUNTER,


Appellees.


Appeal from the Iowa District Court for Polk County, Ruth B. Klotz, Associate Probate Judge.


Involuntary ward appeals from order appointing conservator and limited guardian.  AFFIRMED.  


Thomas T. Tarbox of Carney, Appleby, Nielsen & Skinner, P.L.C., Des Moines, for appellant.  


Bruce Stoltze of Brick, Gentry, Bowers, Swartz, Stolze, Schuling & Levis, P.C., Des Moines, for appellees.


Gregory Hapgood of Peddicord, Wharton, Spencer & Hook, P.C., Des Moines, for Shirley Hunter.


Rodney Janssen, Des Moines, guardian ad litem.

Heard by Huitink, P.J., and Zimmer and Miller, JJ.

ZIMMER, J.

This appeal arises from two separately filed petitions – one for the involuntary appointment of a guardian and the other for the involuntary appointment of a conservator.   The proceedings were consolidated and tried before the district court.  Following hearing the court established a conservatorship and a limited guardianship.  Robert Hunter, the involuntary ward, appeals.  He contests not only the necessity of the conservatorship and limited guardianship, but also the appointment of his daughter, Shelly Hunter Towles, as limited guardian.  He further contends the district court improperly imposed guardian obligations on his wife, Shirley Hunter.  After reviewing the district court’s detailed and well-reasoned ruling for the correction of errors at law, Iowa Code §§ 633.555, .569; In re Guardianship & Conservatorship of D.D.H., 538 N.W.2d 881, 883 (Iowa Ct. App. 1995), we affirm.  

A person seeking to establish a guardianship or conservatorship must present clear and convincing evidence of a certain level of impairment to the proposed ward’s decision-making capacity.  See Iowa Code §§ 633.551, .552, .556 (2001).  In the case of a conservatorship the impairment must be such that the proposed ward “is unable to make, communicate, or carry out important decisions concerning the person's financial affairs.” Id. § 633.566(2)(a).  In the case of a guardianship the impairment must be such that the proposed ward is unable to care for his “personal safety or to attend to or provide for necessities for the person such as food, shelter, clothing, or medical care, without which physical injury or illness might occur.”  Id. § 633.552(2)(a).  See also In re Guardianship of Hedin, 528 N.W.2d 567, 582 (Iowa 1995).  The court must consider the appropriateness of a limited guardianship or conservatorship, as well as any third-party assistance available to meet the proposed ward’s needs.  Iowa Code § 633.551(3), (4).  
The record before us for review contains conflicting evidence regarding Hunter’s ability to care for his own financial affairs, personal safety, and daily needs.  However, on appeal this court does not weigh the evidence or make credibility assessments.  See Tim O'Neill Chevrolet, Inc. v. Forristall, 551 N.W.2d 611, 614 (Iowa 1996).  That is the province of the district court, and its findings are binding on us if supported by substantial evidence.  Id.; In re Conservatorship of Deremiah, 477 N.W.2d 691, 693 (Iowa Ct. App. 1991).  We broadly and liberally construe those findings to uphold, rather than defeat, the court’s ruling.  Id.  With these principles in mind, we conclude the district court did not err in appointing a conservator and limited guardian.  

At the time this case was tried to the court in April and May 2002, Hunter was seventy-nine years old and suffering from a number of medical conditions, including diabetes and hypertension.  Hunter is a chronic alcoholic.  He has been treated for substance abuse on a number of occasions in at least three different states.  The weight of the medical evidence indicated that Hunter suffers from dementia or a dementia-like condition.  Hunter suggests it is difficult to determine the extent of his dementia and confusion because of his alcoholism.  However, the district court found particularly persuasive the findings of Dr. Andrikopoulos, who diagnosed Hunter with “a mild to moderate degree of dementia,” the most likely cause of which was “Alzheimer’s disease complicated by alcohol use.” Significantly, Dr. Andrikopoulos examined Hunter over seven months after Hunter last consumed alcohol.
  

The evidence demonstrated Hunter’s clear reliance on his wife Shirley to meet his daily physical needs, including the taking of medications.  It also demonstrated Hunter’s inability, even with Shirley’s assistance, to handle the most basic aspects of his substantial financial affairs.  There was also evidence that Shirley and Hunter’s future together was uncertain.  Shirley had threatened to divorce Hunter in the past and her previously filed petition for separate maintenance remained pending in district court when the hearing which gives rise to this appeal was held.
  It is apparent that the district court found Hunter’s own testimony particularly significant.  The record reveals Hunter was extremely confused while testifying.  He could not recall salient facts, and seemed to have no real grasp of his financial situation.  

Although Hunter did present evidence of Shirley’s availability to provide financial and personal assistance, substantial evidence supports the district court’s conclusion that this third-party assistance was simply insufficient to render Hunter capable of dealing with his own financial affairs, or even to allow for a limited conservatorship.  However, the court appropriately considered Shirley’s daily assistance in determining that, at the present time, only a limited guardianship need be established.   We conclude clear and convincing evidence supports the district court’s decision to appoint a conservator and a limited guardian.  

Although Hunter would prefer that Shirley serve as his limited guardian, we perceive no error in the court’s appointment of his daughter, Shelly.  There is no question Shelly is qualified to serve in this capacity.  See Iowa Code § 633.63 (setting forth requirements of fiduciary).  Moreover, the guardianship duties assigned to Shelly are essentially limited to overseeing Hunter’s general well being.  She is not empowered to interfere in Hunter’s day-to-day care.
  While Hunter and his daughter may not see eye to eye on all issues, evidence was presented that Shelly was acting in her father’s best interest, and there is no evidence she will be unable to fulfill the limited duties she now bears.  

Hunter also complains the district court impermissibly imposed guardianship duties on Shirley, who was not a party to the proceedings.  Having read the district court’s order, we agree it could be interpreted in this manner.  We also agree it would have been inappropriate for the court to affirmatively order Shirley to perform guardianship functions when it had not appointed her as a guardian. However, we read the district court’s order, not as placing any affirmative duties on Shirley, but as clarifying the limited nature of Shelly’s duties.  We believe the court was merely attempting to emphasize its determination that, given the third-party assistance available from Shirley, it was unnecessary for the guardian to oversee Hunter’s day-to-day needs.  

We find no error in the district court’s ruling.  The establishment of a conservatorship and limited guardianship, and the appointment of Shelly Hunter Towles as limited guardian, is affirmed.   

AFFIRMED.  
�   The court found that Hunter had been sober since an October 2001 hospital admission.  





� At the hearing, Shirley claimed to have no interest in leaving her husband.


�   Shelly’s duties are limited to phoning Hunter three times per week, visiting him personally at least once each two weeks to determine his condition, having full access to his medical records and contacting his medical providers, conferring with Shirley in scheduling her own visits and the visits of other family members, receiving information about Hunter’s attendance at Alcoholics Anonymous meetings and to arrange for his attendance when Shirley is not available, and to make medical decisions for Hunter, when he cannot do so himself, after conferring with Shirley.  





