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MILLER, J. 


Robert Key appeals from his conviction, following jury trial, for robbery in the second degree in violation of Iowa Code sections 711.1 and 711.3 (2001).  He contends the district court erred in denying his motion to suppress evidence on the ground a photographic lineup was impermissibly suggestive, in denying his motion for judgment of acquittal, and in denying his motion for new trial.  He also raises several claims of ineffective assistance of counsel.  We affirm the conviction and preserve the specified grounds of ineffective assistance for a possible postconviction proceeding.

I.
BACKGROUND FACTS AND PROCEEDINGS.


At approximately 9:00 a.m. on November 30, 2001 Jennifer Halterman finished her shopping at the Wal-Mart on Southeast Fourteenth Street in Des Moines, put her purchases in her van, and took her shopping cart back to the cart storage area.  As she was returning to her van she crossed paths with a black male.  Halterman testified that she stopped so the man could pass, they made eye contact, and the man said “Hello” to her.  As Halterman took the keys from her purse and prepared to open the door of her van she was attacked from behind with what she described as a stun gun.  She testified that her arm was seized, the back of her shirt lifted up, and she was “stunned” with a stun gun which produced a popping noise and a sharp pain.  She was also struck on the back of the head while her attacker attempted to take her purse.


Halterman turned and faced her attacker as they briefly struggled over control of her purse, which contained her cell phone, her identification, and $400 cash.  Eventually the attacker gained control of the purse and ran off toward his vehicle.  Halterman followed the man and saw him get into a car.  As he was backing out and driving away Halterman saw the man again as he turned around and they again made eye contact.  Halterman got the license plate number and a description of the car as the man sped away.  


Halterman then went into the Wal-Mart store and had a manager call the police.  Halterman told the officers that the man who attacked her was a black man, five feet five to five feet six inches tall, approximately 200 pounds, with braided hair and a stocky or heavy build.  She described the car as a green Plymouth Breeze or Dodge Stratus, license plate number 051JWY.  Police ran the license plate number and determined the car was in fact a green Dodge Stratus registered to Amra Bemisdarfer.  In searching Department of Transportation (DOT) records the police found a second car which was registered jointly to Bemisdarfer and the defendant, Robert Key.  Three days after Halterman’s robbery Bemisdarfer called the police and reported that on November 30, 2001, the day of the robbery, her Dodge Stratus had been stolen from her driveway.  Upon further investigation the police discovered that Bemisdarfer’s utilities were listed in Key’s name.


Des Moines Police Detective Kurt Bender obtained a photograph of Key from DOT records.  The photo showed Key with a moustache and short goatee.  Based on this photo Detective Bender prepared a photographic array which included the driver’s license photo of Key and five other black men with facial hair similar to Key’s in that photo.  Detective Bender called Halterman to the police station four days after the incident in question to have her attempt to identify her attacker.  When Detective Bender showed Halterman the lineup he indicated to her that the individual who assaulted her may or may not be in the lineup.  Halterman picked Key’s photograph from the photo lineup as the man who attacked her.  She stated she was not sure about the facial hair, but that she would never forget his face.  

Key was initially charged, by trial information, with robbery in the first degree, in violation of Iowa Code sections 711.1 and 711.2 (Count I), and theft in the second degree, in violation of sections 714.1 and 714.2(2) (Count II).  Key filed a motion to suppress evidence of Halterman’s photographic identification of Key as the robber, asserting the photographic lineup had been impermissibly suggestive.  A hearing was held and the court denied the motion to suppress.  The State subsequently filed a notice of intent not to prosecute Count II.  

A jury found Key guilty of the lesser included offense of robbery in the second decree.  Key filed a motion for new trial alleging the verdict was contrary to the evidence.  He also filed a motion in arrest of judgment, stating that there was no proof a stun gun was used, and no medical record of the victim’s injuries was produced at trial.  A hearing was held on the motions and the trial court denied the motions in a written ruling.  Key was sentenced to serve an indeterminate term of imprisonment not to exceed ten years, was given credit for time served, and was ordered to pay restitution and costs.  


Key appeals, contending the district court erred in denying his motion to suppress evidence the victim identified him from a photographic lineup because it was impermissibly suggestive, in denying his motion for judgment of acquittal, and in denying his motion for new trial.  He asserts that if the first two of these issues were not preserved for our review then his counsel’s failure to preserve them deprived him of effective assistance of counsel.  Key also raises several additional claims of ineffective assistance of trial counsel. 

II.
MERITS.


A.
Suppression of Identification Evidence.


On review of the trial court’s ruling on a motion to suppress, we consider both the evidence presented during the suppression hearing and that produced at trial.  State v. Bowers, 656 N.W.2d 349, 352 (Iowa 2002).  Because Key’s claim is constitutional in nature, our review is de novo, and we make an independent evaluation of the totality of the circumstances shown by the entire record.  State v. Turner, 630 N.W.2d 601, 606 (Iowa 2001).  We give deference to the district court’s finding of fact due to its opportunity to assess the credibility of witnesses but are not bound by those findings.  Id.  The adverse ruling on Key’s motion to suppress preserved error for our review.  See State v. Breuer, 577 N.W.2d 41, 44 (Iowa 1998).


Key argues the court erred in overruling his motion to suppress evidence that Halterman identified him as the robber from a photographic lineup.  He contends the array was impermissibly suggestive and that Halterman’s identification was unreliable.  He also asserts that all evidence obtained as a direct result of Halterman’s identification, such as her subsequent in-court identification of Key, is fruit of the poisonous tree and should have been excluded.  Finally, he contends that if his motion to suppress was untimely and therefore not preserved for our review, then his counsel was ineffective for this failure.  The State argues Key has not preserved error on his claim that Halterman’s in-court identification was subject to suppression and thus that issue can only be presented in the context of an ineffective assistance claim.  

We use a two-step analysis of challenges to out-of-court identifications.  State v. Taft, 506 N.W.2d 757, 762 (Iowa 1993); State v. Rawlings, 402 N.W.2d 406, 407 (Iowa 1987).  First, we decide whether the procedure used for the identification was impermissibly suggestive.  Id.  If we find the procedure was impermissibly suggestive, the totality of the circumstances must be examined to determine whether the procedure gave rise to “‘a very substantial likelihood of irreparable misidentification.’”  Rawlings, 402 N.W.2d at 407 (quoting Manson v. Braithwaite, 432 U.S. 98, 116, 97 S. Ct. 2243, 2254, 53 L. Ed. 2d 140, 155 (1977)).  Anything less than a very substantial likelihood of misidentification is evidence for the jury to weigh.  Id.  

Key claims that of the six men in the photo array prepared by Detective Bender he was the only one who remotely matched the description given by Halterman.  He contends he was the only one in the array who was short and heavy, and that his photo was much brighter and of better quality than the others in the lineup, such that it “fairly jumps out from the lineup.”  Key further complains four of the six men could not have had the braids described by Halterman.  

Although there are some differences between Key and the other photographs, it appears Detective Bender made at least a reasonable effort to harmonize the driver’s license photo of Key with the other photographs.  “It has been said that ‘due process does not require the police to scour their files to come up with a photographic display that would eliminate all subtle differences between individuals.’”  Rawlings, 402 N.W.2d at 408 (quoting United States v. Bubar, 567 F.2d 192, 199 (2d Cir. 1977)).  A reasonable effort to harmonize the lineup is normally all that is required.  Id.  If a lineup includes persons of similar height, weight, and general appearance, it is not suggestive.  Foster v. State, 378 N.W.2d 713, 719 (Iowa Ct. App. 1985).  


Based on our review of the photographic array in the record, we cannot find that the photographs in the array were unusually suggestive or that Key is the only one in the array that fits Halterman’s description.  All of the photos in the array show black men in their twenties or thirties.  They all have goatees and all but one has a moustache, similar to what Key had in the photo used by Bender.  The photos give no clue as to the height of the men and none appear to be unusually heavy or thin.  They are all of average build and it is very hard to tell from the photos whether they fit Halterman’s description of “heavy” or “stocky.”  In addition, from our review of the array it appears that only one of the six could not, at the time the photos were taken, have had the braided hair Halterman attributed to her attacker.  

Accordingly, we conclude the slight differences in hairstyles and facial characteristics do not make the defendant stand out in sharp contrast to the others.  See State v. Neal, 353 N.W.2d 83, 88 (Iowa 1984).  “[E]ven rather startling differences between defendant’s characteristics and those of others depicted in a photo display have not resulted in a finding of suggestiveness.”  Id.  In addition, our supreme court has stated that the characteristics of a photo such as a darker background or greater or sharper contrast are of no consequence in a suggestiveness claim.  Id. at 89.    

Furthermore, Detective Bender never told Halterman these were recent pictures.  In addition, he informed her that the facial and head hair or facial features might have changed or looked different, and the person who robbed her might not be included in the photos.  We can find no improper suggestiveness in the construction or presentation of the array by Bender that would have led Halterman to improperly pick Key rather than one of the others.  Accordingly, we conclude the photographic lineup was not impermissibly suggestive.

However, even if we were to assume the lineup was impermissibly suggestive, it still must be shown there was a substantial likelihood of irreparable misidentification before suppression of the photographic identification would be ordered.  Manson v. Braithwaite, 432 U.S. 98, 116, 97 S. Ct. 2243, 2254, 53 L. Ed. 2d 140, 155 (1997); Rawlings, 402 N.W.2d at 408.  To make such a determination, the totality of the circumstances is examined.  Rawlings, 402 N.W.2d at 408.  The critical question under this second step is whether the identification was reliable.  Taft, 506 N.W.2d at 762.  Under the tests adopted by the Supreme Court, “reliability is the linchpin” in determining the admissibility of identification testimony.  State v. Thornton, 506 N.W.2d 777, 779 (Iowa 1993) (quoting Manson, 432 U.S. at 114, 97 S. Ct. at 2253, 53 L. Ed. 2d at 154).  

The factors to be considered in assessing reliability include: (1) the opportunity of the witness to view the criminal at the time of the crime, (2) the witness' degree of attention, (3) the accuracy of the witness’ prior description of the criminal, (4) the level of certainty demonstrated at the confrontation, and (5) the time between the crime and the confrontation.  Manson, 432 U.S. at 114, 97 S. Ct. at 2253, 53 L. Ed. 2d at 154; Thornton, 506 N.W.2d at 779-80; Taft, 506 N.W.2d at 763. 

Applying the five factors set forth by the Supreme Court to be used in assessing reliability, we reject Key’s claim that the identification was unreliable.  The crime took place in broad daylight and Halterman testified she had the opportunity to view the perpetrator at least three times at close range.  She saw him when they crossed paths in the parking lot and made eye contact and he said “Hello”; she looked at his face again when she struggled with him over her purse; and she made eye contact with him when he was backing the vehicle out of its parking place.

Although Halterman only saw the perpetrator for a few seconds each time, it is clear her attention must have been focused intently on him each time because she was able to give an accurate description to the police immediately following the incident.  The first officer to arrive at Wal-Mart after the incident described Halterman as tearful but composed and very thorough in her description of what happened.  She gave a description of the perpetrator as five feet, five inches, to five feet, six inches in height and weighing approximately 200 pounds.  Key’s driver’s license showed him to be five feet, five inches tall and weighing 190 pounds.  Halterman also described the color and make of the car correctly and gave the full and correct license plate number of the car.  Therefore, we conclude Halterman’s degree of attention on Key was great, and her first description immediately following the incident was very detailed, accurate and matched her later photo identification.

As set forth above, Detective Bender called Halterman down to the station to look at a photo array to see if she could identify the man who stole her purse.  The array included a picture of Key.  This took place only four days after the robbery.  Detective Bender told Halterman that the person who robbed her might or might not be in the photo array, and that the facial or head hair might have changed or looked different in the pictures than when she saw the person.  Halterman identified Key as the perpetrator within ten seconds.  She stated she was not sure about the facial hair, but would never forget the face.  Halterman was in fact correct about the facial hair as Key had shaved his goatee between the time of his driver’s license photo used in the lineup and the time of the incident in question.  Thus, Halterman demonstrated a high level of certainty in identifying Key from the photographic array, and the length of time between the crime and the identification was not significant.  We conclude the identification, under the totality of the circumstances, was reliable.   

In summary, we find the photographic lineup was not impermissibly suggestive nor was there a very substantial likelihood of irreparable misidentification.  We therefore conclude the district court did not err in overruling Key’s motion to suppress the photographic lineup. 

Because we have determined that the photographic lineup was not impermissibly suggestive and the identification was reliable, Key’s argument that all evidence obtained as a direct result of that identification should also be excluded as fruit of the poisonous tree, including Halterman’s in-court identification of Key as the perpetrator, must also fail.  We need not determine whether Key preserved error by a timely filed motion to suppress on this issue, because the claim is without merit.

B.
Sufficiency of the Evidence.

Key argues the district court erred in denying his motion for judgment of acquittal and his motion for new trial, both of which were based on an argument there was insufficient evidence to convict him of robbery in the second degree.  Key does not allege there is not sufficient evidence to prove Halterman was robbed, he contends only that there was insufficient evidence to prove he was the perpetrator of the robbery or to connect him to this crime in any way.  


1.
Motion for judgment of acquittal.

Our scope of review of sufficiency-of-evidence challenges is for correction of errors at law.  State v. Thomas, 561 N.W.2d 37, 39 (Iowa 1997).  In reviewing such challenges we give consideration to all the evidence, not just that supporting the verdict, and view such evidence in the light most favorable to the State.  State v. Schmidt, 588 N.W.2d 416, 418 (Iowa 1998).  We will uphold a trial court's denial of a motion for judgment of acquittal if there is substantial evidence to support the defendant's conviction.  State v. Kirchner, 600 N.W.2d 330, 333 (Iowa Ct. App. 1999).  Substantial evidence is such evidence as could convince a rational fact finder that the defendant is guilty beyond a reasonable doubt.  Id. at 334.  The court’s denial of Key’s motion for judgment of acquittal based on the lack of evidence and reliability of the identification preserved error for our review.  

Halterman positively identified Key as the perpetrator both before and during trial.  We have already determined that her pre-trial identification of Key in the photographic lineup was reliable.  Furthermore, immediately before trial, out of the presence of the jury, Halterman stated she was “one hundred percent” sure the photograph she picked from the array was the person who attacked her.  Finally, without hesitation she identified Key during trial as the man who attacked her and who took her purse.  In addition, the evidence supported a conclusion that Key had access to the car driven by the perpetrator on the day in question.  The car was registered to Bemisdarfer.  Bemisdarfer was also registered on a second car jointly with Key, the utilities at the address where she lived were in Key’s name, and she believed the car used by the perpetrator was in her driveway shortly before the robbery was committed.  

Based on all of the evidence set forth above, we conclude rational jurors could have found beyond a reasonable doubt that Key was in fact the perpetrator of Halterman’s robbery.


2.
Motion for new trial.

Key incorporates his sufficiency of the evidence arguments into his argument that the trial court abused its discretion in denying his motion for new trial on the same grounds.  He contends that based on the less stringent standard applied in motions for new trial, the court abused its discretion in denying his motion for new trial because the verdict was contrary to the weight of the evidence.  When a defendant argues the trial court erred in denying a motion for new trial based on a claim that the verdict is contrary to the weight of the evidence our standard of review is for abuse of discretion.  State v. Ellis, 578 N.W.2d 655, 659 (Iowa 1998). 



Iowa Rule of Criminal Procedure 2.24(2)(b)(6) provides that the court may grant a new trial when the verdict is contrary to law or the evidence.  Our supreme court has interpreted the language "contrary to . . . the evidence" as meaning "contrary to the weight of the evidence.”  Id.  "The 'weight of the evidence' refers to 'a determination [by] the trier of fact that a greater amount of credible evidence supports one side of an issue or cause than the other.'"  Id. at 658 (quoting Tibbs v. Florida, 457 U.S. 31, 37-38, 1025 S. Ct. 2211, 2216, 72 L. Ed. 2d 652, 658 (1982)).  A motion for judgment of acquittal, on the other hand, is to be granted whenever "the evidence is insufficient to sustain a conviction" for the charged offense.  Iowa R. Crim. P. 2.19(8)(a); State v. Geier, 484 N.W.2d 167, 170 (Iowa 1992).  The court made it clear in Ellis that the contrary to the weight of the evidence standard was not the same as the sufficiency of the evidence standard, contrary to a previous holding.  Ellis, 578 N .W.2d at 659.



The power of the trial court is much broader in a motion for new trial than a motion for judgment of acquittal.  Id. at 658.  In applying the weight of the evidence standard, 

If the court reaches the conclusion that the verdict is contrary to the weight of the evidence and that a miscarriage of justice may have resulted, the verdict may be set aside and a new trial granted.  

. . . The motion [for new trial] is addressed to the discretion of the court, which should be exercised with caution, and the power to grant a new trial on this ground should be invoked only in exceptional cases in which the evidence preponderates heavily against the verdict.

Id. at 658-59 (quoting 3 Charles A. Wright, Federal Practice and Procedure § 553, at 245-48 (2d ed. 1982)).



Based on the evidence summarized in division II-B-I above we conclude this is not a case in which the testimony of a witness which otherwise supports conviction is so lacking in credibility that the testimony cannot support the guilty verdict or the conviction.  Neither is it a case in which the evidence supporting the guilty verdict is so scanty, or the evidence opposed to a guilty verdict so compelling, that the verdict can be seen as contrary to the evidence.  The evidence is this case does not preponderate heavily against the verdict.  The trial court did not abuse its discretion in overruling Key’s motion for new trial.



C.
Ineffective Assistance of Counsel.

Finally, Key contends his trial counsel was ineffective for failing to (1) object to hearsay testimony, (2) object to testimony regarding other bad acts, (3) present expert witness testimony regarding the problems of cross-racial identification and failing to include this argument in the motion to suppress, and (4) object to prosecutorial misconduct during closing arguments.  When there is an alleged denial of constitutional rights, such as an assertion of ineffective assistance of counsel, we review the totality of the circumstances in the record de novo.  Osborn v. State, 573 N.W.2d 917, 920 (Iowa 1998).

Generally, we do not resolve claims of ineffective assistance of counsel on direct appeal.  State v. Biddle, 652 N.W.2d 191, 203 (Iowa 2002) (citing State v. Kinkead, 570 N.W.2d 97, 103 (Iowa 1997)).  “Rather, we preserve such claims for postconviction relief proceedings, where an adequate record of the claim can be developed and the attorney charged with providing ineffective assistance may have an opportunity to respond to defendant's claims.”  Id.

Key can only succeed on his ineffectiveness claims by establishing both that his counsel failed to perform an essential duty and that prejudice resulted.  Wemark v. State, 602 N.W.2d 810, 814 (Iowa 1999); Hall v. State, 360 N.W.2d 836, 838 (Iowa 1985).  No record has yet been made before the trial court on these issues.  Trial counsel has not been given an opportunity to explain his actions and the trial court has not considered and ruled on the ineffectiveness claims.  Under these circumstances, we pass the issues in this direct appeal and preserve them for a possible postconviction proceeding.  State v. Bass, 385 N.W.2d 243, 245 (Iowa 1986).

III.
CONCLUSION.


We conclude Halterman’s photographic identification of Key as the perpetrator from a prepared photo lineup was neither impermissibly suggestive nor unreliable.  Thus, the district court did not err in denying Key’s motion to suppress the photographic array.  We further find there was sufficient evidence in the record that a rational juror could conclude beyond a reasonable doubt that Key was the perpetrator of the robbery in question, and that the evidence in this case does not preponderate heavily against the guilty verdict.  Accordingly, the trial court did not err in denying Key’s motion for judgment of acquittal and did not abuse its discretion in denying his motion for new trial.  We preserve Key’s specified claims of ineffective assistance of counsel for a possible postconviction proceeding.

  
AFFIRMED. 

