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IN THE COURT OF APPEALS OF IOWA

No. 3-431 /  02-1349
Filed July 10, 2003

ARTHUR POYNER,


Plaintiff,

vs.

IOWA DISTRICT COURT FOR MONTGOMERY COUNTY,


Defendant.


Appeal from the Iowa District Court for Montgomery County, Timothy O’Grady, Judge.


Arthur Poyner challenges the district court’s order that he pay restitution to the State for the court costs associated with this 1979 trial and conviction.  AFFIRMED.


Daniel Feistner, Red Oak, for appellant.


Thomas J. Miller, Attorney General, Martha Boesen, Assistant Attorney General, and Bruce Swanson, County Attorney, for appellee.


Considered by Sackett, C.J., and Huitink and Vogel, JJ.

SACKETT, C.J.

Defendant-appellant, Arthur Poyner, challenges the district court’s order that he pay restitution to the State for the court costs associated with this 1979 trial and conviction.  He contends the State should be estopped or barred from collecting restitution because it acquiesced or waived its claim after twenty-two years.  He also claims the restitution order violates constitutional protection against ex post facto laws.  We affirm.


As part of the May 1, 1979 calendar entry concerning Poyner’s conviction for murder, the court stated:  “The costs of this action are taxed to the defendant.”  On February 11, 2002, the court ordered Poyner to pay $7,372.89 in court costs.  After a hearing on the matter, the court ordered restitution of $3,333,53 in court costs, determining attorney fees were not recoverable as court costs in 1979, citing Iowa Code section 615.1 (1979).


We review equitable claims of estoppel or laches de novo.  Davidson v. Van Lengen, 266 N.W.2d 436, 440 (Iowa 1978).  We review ex post facto claims de novo.  State v. Corwin, 616 N.W.2d 600, 601 (Iowa 2000).


The State contends the appellant did not preserve error on his laches or ex post facto claims.  As the court’s ruling filed May 20, 2002 addresses equitable estoppel and laches, we consider these claims preserved for review.  We agree with the State he has not preserved his ex post facto claim as he has not stated where the issue was raised and decided by the district court and our review does not reveal the issue was raised in the district court.  Consequently, we do not address the ex post facto claim.


Estoppel.  Appellant contends the State should be estopped from enforcing the order to pay court costs because it waived its right by its inaction for twenty-two years.  See Davidson, 266 N.W.2d at 439.  He need not show prejudice to establish estoppel by acquiescence.  Westfield Ins. Cos. v. Economy Fire & Cas. Co., 623 N.W.2d 871, 880 (Iowa 2001).  Estoppel by acquiescence may apply “where a party, knowing of an enforceable right, neglects enforcement for such a length of time that the law implies its waiver or abandonment.”  Rubes v. Mega Life & Health Ins. Co., Inc., 642 N.W.2d 263, 271 (Iowa 2002).  However, “[t]he general rule is that estoppel does not lie against government agencies except in exceptional circumstances.”  Bailiff v. Adams County Conference Bd., 650 N.W.2d 621, 627 (Iowa 2002).  Courts

have held that the doctrine of estoppel may be raised against the government only if, in addition to the traditional elements of estoppel, the party raising the estoppel proves affirmative misconduct or wrongful conduct by the government or a government agent.

28 Am. Jur. 2d Estoppel & Waiver § 140 at 559 (2000); see Director of Revenue v. Oliphant, 938 S.W.2d 345, 346 (Mo. Ct. App. W.D. 1997) (misconduct); State v. Lee, 584 N.W.2d 11, 14 (Minn. Ct. App. 1998) (wrongful conduct).  We find no exceptional circumstances in the record before us to justify estopping the State from collecting court costs from the appellant.


Laches.  Appellant’s remaining claim is that the State cannot collect the court costs because of the lengthy delay in instituting collection.  “Laches is an equitable doctrine premised on unreasonable delay in asserting a right, which causes disadvantage or prejudice to another.”  State ex rel. Holleman v. Stafford, 584 N.W.2d 242, 245 (Iowa 1998) (citing First Fed. Sav. & Loan Ass'n v. Blass, 316 N.W.2d 411, 414 (Iowa 1982)).  Appellant has not demonstrated prejudice, so his laches claim must fail.


AFFIRMED.







� The citation appears to be a clerical error.  The correct cite is to section 625.1, which provides: “Costs shall be recovered by the successful against the losing party.”  Attorney fees were only recoverable in a judgment on a written contract containing an agreement to pay attorney fees.  Iowa Code § 625.22 (1979).





