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IN THE COURT OF APPEALS OF IOWA

No. 3-094 / 02-1352
Filed May 29, 2003

IN RE THE MARRIAGE OF JEFFREY JOHN UHLENHOPP 

and SARAH ANN UHLENHOPP
Upon the Petition of

JEFFREY JOHN UHLENHOPP,


Petitioner-Appellant,

And Concerning

SARAH ANN UHLENHOPP,


Respondent-Appellee.



Appeal from the Iowa District Court for Black Hawk County, George L. Stigler, Judge.



The petitioner appeals from the provisions of the parties’ dissolution decree.  AFFIRMED.


Edward Gallagher III of Gallagher, Langlas & Gallagher, P.C., Waterloo, for appellant.


David Correll of Correll, Sheerer, Benson, Engels, Galles & Demro, P.L.C., Cedar Falls, for appellee.


Heard by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

EISENHAUER, J.


Jeffrey Uhlenhopp appeals from the provisions of the parties’ dissolution decree.  He contends the district court erred in placing primary physical care of their son with Sarah Uhlenhopp, in refusing to alternate school vacations between the parties, and in failing to designate Labor and Memorial Day weekends as three-day holidays.  He also contends the district court erred in not making an equitable division of the parties’ marital assets.  We affirm.


I.  Background Facts and Proceedings.  Jeff and Sarah Uhlenhopp were married June 16, 1988.  They have one son, Luke, born April 4, 1995.  At the time of trial, Luke was attending first grade.


Jeff is employed by the University of Northern Iowa where he is involved in plumbing maintenance at five campus buildings.  Jeff has been employed by the University since 1982.  At the time of trial, Jeff worked forty hours per week, from 7:30 a.m. to 4 p.m. during the workweek.  He earns $16.55 per hour.


At the time the parties married, Sarah was employed as an elementary school teacher in the Dunkerton School System.  She continued in her employment until 2000, when she accepted a position at Hawkeye Community College in Waterloo.  Her position is described as a “three-quarters position.”  Sarah works from 9 a.m. until 3:30 p.m. during the workweek.  Sarah’s annual income in 2001 was $2000 less than Jeff’s income.


Neither party brought significant assets into the marriage.  Sarah had a 1987 Jeep, a small amount of savings, and personal property.  Jeff owned a pickup truck, snowmobile and trailer, canoe, outboard motor, guns, tools, welder, and clothes.  

In May 1991, Jeff and Sarah purchased a home in Cedar Falls for $52,500.  Jeff’s parents provided the $5000 down payment, and Sarah and Jeff paid $2300 in closing costs.  Jeff obtained two independent estimates of the home’s value in preparation for trial.  A “market analysis” provided by a realtor placed the fair market value of the home between $88,000 and $92,000.  A certified real estate appraisal firm estimated the home’s fair market value at $85,000.

Jeff filed a petition for dissolution of marriage on July 13, 2001.  Trial was held in February 2002.  In its June 17, 2002 decree, the district court awarded joint legal custody of Luke.  The court found Sarah had been more involved in the day-to-day care of Luke, and granted her primary physical care.  Jeff was ordered to pay child support in the amount of $418 per month.  Jeff was granted visitation every other weekend from 5 p.m. Friday until 6 p.m. Sunday, as well as every Wednesday from 4 p.m. to 8 p.m.  In addition, Jeff was granted five weeks of visitation in the summer.  The parties were ordered to share time with Luke on his birthdays, and visitation on holidays was alternated.

The court divided the parties’ assets, awarding Jeff his pension valued at $136,940 subject to a $34,970 setoff to Sarah.  The court awarded Jeff a $5579 Amerus Life Insurance policy and a $2733 ING Life Insurance policy.  Jeff was also awarded a 1992 Dodge pickup truck valued at $10,160, a 1989 Buccaneer Boat valued at $13,000, a $1398 savings bond, John Deere Credit Union accounts in the amount of $1735, and other personal property valued at $6375.  Sarah was awarded the Cedar Falls home, valued at $85,000 with an encumbrance of $27,354.  Sarah was also awarded a $4292 annuity, a $7790 Amerus Life Insurance policy, her IPERS pension valued at $18,151, a 1988 Oldsmobile valued at $2795, a 1987 Jeep valued at $3665, Firstar accounts in the amount of $4165, and a John Deere Credit Union account in the amount of $90.  Finally, Sarah received personal property valued at $3095.  Additionally, the court awarded each party one-half of their 2001 income tax refunds.  The district court calculated Jeff’s total property distribution award at $137,551, and Sarah’s at $138,552.  

Both parties filed timely motions pursuant to Iowa Rule of Civil Procedure 1.904.  Jeff additionally filed an application for order nunc pro tunc to correct apparent clerical errors.  In its August 1, 2002 ruling, the court corrected the clerical errors and enlarged its findings to incorporate the parties’ agreement to split a $600 tax refund check from 2001, but denied all other requests.  


II.  Scope of Review.  We review dissolution decrees de novo.  See In re Marriage of Knickerbocker, 601 N.W.2d 48, 50-51 (Iowa 1999).  We examine the entire record and adjudicate anew the parties’ rights on the issues properly presented.  Id.  In doing so, we give weight to the fact findings of the trial court, especially when considering the credibility of witnesses, but we are not bound by them.  Id. at 51.


III.  Physical Care.  Jeff first contends the district court erred in granting Sarah primary physical care of Luke.  



The best interest of the children is our standard for deciding child custody.  Iowa R. App. P. 6.14(6)(o); In re Marriage of Murphy, 592 N.W.2d 681, 683 (Iowa 1999).  Our objective is to place the children in the environment most likely to bring them to healthy physical, mental, and social maturity.  Murphy, 592 N.W.2d at 683.  In considering what custody arrangement is in the best interest of the children, we consider statutory factors.  Iowa Code § 598.41(3) (2001).  All these factors bear upon the "first and governing consideration" as to what will be in the best long-term interest of the child.  In re Marriage of Vrban, 359 N.W.2d 420, 424 (Iowa 1984).  These statutory factors and the factors identified in In re Marriage of Winter, 223 N.W.2d 165, 166-67 (Iowa 1974), are appropriately considered in determining the award of physical care.  In re Marriage of Will, 489 N.W.2d 394, 398 (Iowa 1992).


Upon de novo review, we conclude the district court properly placed primary physical care of Luke with Sarah.  We agree that the record demonstrates the parties both love Luke, and either party would be a satisfactory custodian.  However, Sarah’s work schedule allows her to spend more time with Luke, enabling her to transport Luke before and after school.  Sarah has been the party who has assumed greater responsibility for scheduling and attending Luke’s medical and dental appointments.  She has also taken a more active role in Luke’s education, reading to him, volunteering in his classroom, and as a member of the PTA.  


During the dissolution proceedings, Jeff took actions to discredit Sarah.  Shortly after filing for divorce, Jeff began taking notes about when Luke went to bed, and what time Sarah came home.  Jeff would go to work an hour and fifteen minutes early to make these notes.  Jeff also claims to have discovered a sexual device under Luke’s bed.  He testified that he was concerned Sarah was engaged in improper sexual contact with Luke.  He questioned Luke numerous times about whether Sarah had touched him inappropriately, which Luke denied.  Jeff also asked a school counselor to discuss with Luke the matter of sharing a bed with his mother.  Finally, Jeff acknowledged he searched the house and Sarah’s car.  He took photographs of two empty beer cans he found in Sarah’s car, which Sarah contends she has picked up along with other litter at the Hawkeye Community College parking lot.  These actions indicate Jeff may have difficulty supporting Sarah’s relationship with Luke.


We affirm the district court’s grant of physical care to Sarah.


IV.  Visitation.  Jeff next contends the district court erred in failing to alternate school vacations in the visitation schedule.  He also claims Labor Day and Memorial Day should be assigned as alternated three-day holidays.


In establishing visitation rights, our governing consideration is the best interest of the children.  In re Marriage of Stepp, 485 N.W.2d 846, 849 (Iowa Ct. App. 1992).  Generally, liberal visitation is in a child's best interest as it maximizes physical and emotional contact with both parents.  See Iowa Code § 598.41(1)(a) (1999).  


Jeff contends the visitation schedule should be modified to designate the Labor Day and Memorial Day holidays as three-day weekends.  He also requests the schedule be modified to alternate visitation during winter and spring vacations from school.  Jeff contends these modifications will afford him the opportunity to travel during vacations with Luke.  However, the visitation schedule ordered by the court allows Jeff five weeks of uninterrupted visitation in the summer.  This schedule is sufficient to meet his travel or vacation desires.  Accordingly, we affirm the district court’s visitation schedule.


V.  Property Distribution.  Finally, Jeff contends the district court erred in not making an equitable division of the parties’ assets.  He claims he should be awarded equity in the parties’ home.  He also argues he should be awarded the 1988 Oldsmobile.


Iowa Code section 598.21(1) sets forth the factors the district court is to consider when dividing property.  These factors include the length of the marriage, the property brought to the marriage by each party, the earning capacity of each party, and the desirability of awarding the family home to the party having custody of the children.  Iowa Code §§ 598.21(1)(a), (b), (f), & (g).  The partners in a marriage are entitled to a just and equitable share of the property accumulated through their joint efforts.  In re Marriage of Bonnette, 584 N.W.2d 713, 714 (Iowa Ct. App. 1998).  Equitable distribution does not necessarily mean an equal division of property, nor does it mean a percentage division of the property.  Id.  

Jeff complains the district court erred in its property distribution because it notes in the written portion of the decree that the 1939 Allis Chalmers tractor has a value of $250, but lists the tractor’s value as $1000 in the property distribution.  Jeff did not make this claim in his rule 1.904 motion, and therefore has not preserved error.  See In re Marriage of Maher, 596 N.W.2d 561, 567 (Iowa 1999).

Jeff contends the district court’s valuation of the real estate, boat, tractor, and outboard motors, in which the court accepted Sarah’s valuations, leads to a valuation of $7500 in Sarah’s favor.  We find the trial court’s valuation was well within the permissible range of evidence and we are not inclined to disturb it.  In re Marriage of Versluis, 521 N.W.2d 760, 761 (Iowa Ct. App. 1994).  

Jeff’s main argument is that the court erred in failing to award him one-half of the equity in the Cedar Falls home.  He contends the court’s distribution leaves him with no appreciable presently available assets.  He argues that the personal property awarded to him (excluding his truck, boat, tax refunds, insurance policies, and bank accounts) totals $4675.  Jeff does not claim the property distribution is inequitable, but rather that the overall equity would be better achieved by awarding him one-half equity in the home so that he could obtain assets to purchase his own home.  Jeff also contends he should receive the 1988 Oldsmobile because he purchased the vehicle from the estate of a woman he knew, at a price determined in her will.  However, we conclude that the overall property distribution is equitable and affirm.  


VI.  Appellate Attorney Fees.  Sarah requests an award of her appellate attorney fees.  


An award of attorney fees on appeal is not a matter of right, but rests within the discretion of the court.  In re Marriage of Benson, 545 N.W.2d 252, 258 (Iowa 1996).  We are to consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the district court’s decision on appeal.  In re Marriage of Wood, 567 N.W.2d 680, 684 (Iowa Ct. App. 1997).  We decline to award Sarah her appellate attorney fees.


AFFIRMED.
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