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IN THE COURT OF APPEALS OF IOWA


No. 3-246 / 02-1402

Filed May 29, 2003

JODI HUGHES,


Petitioner-Appellant,

vs.

JOSE ROBERT TAPIA,


Respondent-Appellee.



Appeal from the Iowa District Court for Scott County, David E. Schoenthaler, Judge.


Petitioner appeals from the district court’s order granting respondent’s motion to modify physical care of the parties’ three minor children.  AFFIRMED.


Alicia Gieck, Bettendorf, for appellant.


Phil Ramirez of Phil Ramirez, P.C., Rock Island, Illinois, for appellee.

Carrie Coyle, of Zamora, Taylor, Alexander, Woods & Frederick, Davenport, guardian ad litem.


Melissa Gross, Davenport, for Child Support Recovery Unit.



Heard by Zimmer, P.J, and Hecht and Eisenhauer, JJ.

 EISENHAUER, J.

Jodi Hughes appeals from the district court’s order granting Jose Tapia’s motion to modify physical care of the parties’ three minor children.  She contends the district court erred in modifying physical care because Tapia failed to prove a substantial change in circumstances exists.  She also contends the totality of the evidence supports continued physical care of the children with her.  We affirm.


I.  Background Facts and Proceedings.  Jodi and Jose were divorced in Rock Island County, Illinois, in January 1994.  Physical care of the parties’ three minor children was placed with Jodi, with Jose allowed reasonable visitation.  Jodi remarried and again divorced.  She has physical care of the son born of her second marriage.


In 1995, Jodi was diagnosed with Lupus SLE.  One year later she was diagnosed with epilepsy.  Jodi is also a diabetic.  Her illnesses require her to take nineteen pills a day.  Jodi has been under the care of the Mayo Clinic, University of Iowa Hospitals, and local healthcare providers.  She has been hospitalized for several weeks at a time.  Jodi is unemployed and receives $490 per month in Social Security disability payments, $253 per week in child support from Jose, and $96 per week in child support from her second husband.


Jose has also remarried.  He lives with his wife, Kim, and their daughter, Madison.  Kim also has a son from a previous marriage who lives with his father.  Both Jose and Kim are employed.


During the past few years, Jose and Jodi’s three children have spent considerable time with Jodi’s parents, Carol and Joe Hughes.  The Hughes cared for the children for more than one half of 2001 and claimed the children as tax exemptions for 1999, 2000, and 2001, even though Jose was granted the exemptions in the dissolution decree.  Jodi “gave” her parents the tax exemptions in recognition of the fact they provide over fifty percent of the children’s support.  


Jose filed a petition to modify physical care of the three children.  Trial was held in July 2002.  On August 5, 2002, the district court filed an order transferring physical care to Jose.  


II.  Standard of Review.  We review the record de novo in proceedings to modify the custodial provisions of a dissolution decree.  Dale v. Pearson, 555 N.W.2d 243, 245 (Iowa Ct. App. 1996).  We give weight to the findings of the trial court, although they are not binding.  Id.

III.  Modification of Physical Care.  Modification of the custody provisions of a dissolution decree is only permissible when there has been a substantial change in circumstances since the time of the decree that was not contemplated when the decree was entered.  In re Marriage of Walton, 577 N.W.2d 869, 870 (Iowa Ct. App. 1998).  The change must be more or less permanent and relate to the welfare of the child.  Id.  When there has been a failure of communication and cooperation between parents under a joint legal custody arrangement, a modification of custody status is appropriate.  In re Marriage of Rolek, 555 N.W.2d 675, 677 (Iowa 1996).

Jodi first contends the district court erred in concluding a substantial change in circumstance exists warranting modification of the children’s physical care.  She argues the children do not live with their grandparents.  She also claims her medical diagnoses are not a substantial change in circumstance.

We conclude a substantial change in circumstances exists to warrant modification of the children’s physical care.  Jodi testified that since her diagnosis with Lupus SLE and epilepsy, she has sought treatment from “hundreds” of doctors and has been hospitalized for periods of time as long as six weeks.  During those times, Jodi is incoherent and unconscious.  She must rely on others to take care of her children when she is sick.  Jodi is also unable to work because of her illness.  She relies on her parents to provide over one half of her children’s support.  Jose and Jodi’s two girls identify their grandparents’ address as their address.  The guardian ad litem concluded the girls reside with their grandparents and have lived with them for at least the past couple of years.  This arrangement is reflected in Jodi’s decision to “reward” her parents by allowing them to claim the children as tax exemptions.  The combination of Jodi’s illness and the disproportionate amount of time the children spend in their grandparents’ care results in a substantial change in circumstances warranting modification.


Having found the existence of a substantial change in circumstances warranting modification, we must consider with whom physical care of the children should be placed.  The criteria for determining child custody in original dissolution actions are applied in modification proceedings as well.  In re Marriage of Courtade, 560 N.W.2d 36, 37 (Iowa Ct. App. 1996).  The best interests of the child are the governing factor in custody cases.  Id.  “In determining which parent serves the child's best interests, the objective is to place the child in an environment most likely to bring the child to healthy physical, mental, and social maturity.”  Id. at 38.  

Iowa Code section 598.41(3) (2001) sets forth the factors the court must consider in determining which custody arrangement is in the best interest of a child.  These factors include whether each parent would be a suitable custodian, whether the parents can communicate with each other regarding the child’s needs, whether both parents have actively cared for the children before and after the separation, and whether each parent can support the other parent’s relationship with the child.  Iowa Code §§ 598.41(3)(a), (c), (d) & (e).  

Jodi contends the evidence supports her retention of primary physical care because she has always been the children’s primary caregiver.  However, the evidence shows the children spend a substantial amount of time outside her care.  Although Jodi argues Jose’s work schedule precludes him from spending time with the children, Jose changed his work schedule to first shift prior to trial to allow him more time with his family.  Additionally, the evidence shows some of the difficulties Jose has had with exercising visitation are attributable to Jodi’s actions.

 Jodi next contends she should remain primary caretaker because the children should not be separated from their half-brother.  The testimony at trial indicates that the two daughters spend a majority of their time at the grandparents’ home, while the son and half-brother spend more time in Jodi’s care.  In essence, the children are already separated.  Additionally, Jose and Kim have a daughter, a half-sister to Jose and Jodi’s children, with whom they would be able to foster a stronger relationship with in Jose’s care.  The children’s relationship with their half-brother would continue through visitation.

Finally, Jodi argues Jose’s history of violent behavior and substance abuse should weigh heavily against a decision to award him primary care.  A history of domestic abuse by one parent is a factor in making child custody determinations under Iowa Code section 598.41(3)(j).  In assessing what is sufficient to constitute a history of domestic abuse, we weigh the evidence of abuse, its nature, severity, repetition, and to whom directed, not just count the number of incidents.  In re Marriage of Forbes, 570 N.W.2d 757, 760 (Iowa 1997).  The evidence indicates Jose’s temper can be triggered by alcohol, and that he has convictions for alcohol related incidents in 1992, 1993, 1997, and 1999.  Alcohol played a role in a July 1999 incident where Jose hit Kim in the face.  This is the last known incident of violence.  Jose has since taken anger management classes and received alcohol treatment.  Kim testified that she is not afraid of Jose and has not seen him intoxicated like that again.  There is no evidence that Jose has ever exhibited any violence directed toward the children.

Furthermore, the district court noted Jodi also has a bad temper, noting that she became abusive to the guardian ad litem on the witness stand.  In its order, the court states:

Her demeanor on the witness stand became more domineering and out of control the longer she was on the stand.  She is impulsive and controlling.  One of the conclusions the Court drew from its observation and her testimony that Jodi is of the opinion that everyone else is wrong, she is right, and she has no recognition of any faults of her own.

The district court weighed the character of the parties heavily in this case.  The court noted Jose did not admit to his 1992 OWI conviction when testifying.  The court also expressed its disappointment that Kim testified she did not have any prior convictions when, in fact, she had two.  However, the court found Jodi had more serious character flaws.  She pled guilty to thefts totaling over $52,000 based upon receipt of benefits for food stamps, FIP, Title XIX, housing benefits, and SSI.  Jodi used a wheelchair at her sentencing for the first time since being diagnosed with Lupus.  She did so at her mother’s suggestion.  The district court found based on the testimony and observation of the witnesses that Jodi’s appearance at sentencing in a housecoat and slippers, seated in the wheelchair, was for the purposes of eliciting sympathy.

The district court also noted other instances in which Jodi either lied or greatly exaggerated the truth, as well as her complicity in the Hughes’ claiming of the children as tax exemptions.  The court concluded:

Based upon the Court’s observations of Jodi and the evidence, the court finds that she has no credibility.  This is a strong statement, but it is the finding of this Court.  Jose’s failure to tell the truth regarding his past record and his driving without a license affects his credibility; however, the Court finds that he is credible as to his other testimony.  Where there is a conflict in the testimony between Jose and Jodi, the Court accepts the testimony of Jose rather than Jodi.

Although we are not bound by the district court’s credibility findings, we give weight to its findings because it has the opportunity to observe the parties’ demeanor firsthand.  In re Marriage of Vrban, 359 N.W.2d 420, 423 (Iowa 1984).  


We conclude, as did the district court, that the best interests of the children support granting physical care of the children to Jose.  Jose and Kim have been involved with the children and their activities, attending soccer and baseball games.  Jose has changed his work schedule in order to be able to spend more time with his children.  In Jose and Kim’s care, all three children will be together with their half-sister.  The guardian ad litem recommended Jose have primary care of the children, and we concur.  Accordingly, we affirm the district court’s order modifying the parties’ dissolution to decree to grant primary physical care to Jose.


AFFIRMED.
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