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IN THE COURT OF APPEALS OF IOWA

No. 2-920 / 02-0147
Filed January 15, 2003

STEPHANIE GORDON,


Plaintiff-Appellee,

vs.

JILL BROWN,


Defendant-Appellant.



Appeal from the Iowa District Court for Polk County, Richard G. Blane, II, Judge.  


The defendant appeals a district court ruling denying her petition to vacate a domestic abuse protection order.  APPEAL DISMISSED.

Harvey Harrison and Catherine Dietz-Kilen of Harrison & Dietz-Kilen, Des Moines, for appellant.


Robb Goedicke, Des Moines, for appellee.


Considered by Sackett, C.J., and Miller and Eisenhauer, JJ.

MILLER, J.

Defendant Jill Brown appeals a district court ruling denying her petition to vacate a domestic abuse protection order.  She claims the trial court erred in declining to vacate the order because (1) the district court lacked jurisdiction of her person for want of proper service of original notice, and (2) the parties’ relationship did not constitute “persons cohabiting”.  Plaintiff Stephanie Gordon asserts, among other things, that the defendant’s appeal is untimely.  Because we conclude the appeal is untimely and dismiss the appeal, we discuss only the procedural facts of the case.  


Gordon filed a petition for relief from domestic abuse.  The trial court issued a temporary protective order and scheduled a hearing.  Relevant documents were served on Brown’s adult son, who resided in Colorado but was temporarily visiting Brown, at Brown’s home.  Brown, allegedly unaware of the hearing on Gordon’s petition, did not attend the June 5, 2001 hearing, and on that date the court entered a “protective order following adjudication of domestic abuse.”  


On June 15, 2001, Brown filed a “motion to vacate” the June 5 order.  On September 18, 2001 Gordon initiated contempt proceedings, alleging Brown had violated the June 5 order.  By separate orders of September 18 the court set hearings for October 17, 2001 on both Brown’s motion to vacate and Gordon’s contempt action.  On October 17 Brown filed an “amended motion to vacate.”


The trial court began a hearing on October 17.  Judge Blane announced there were two matters set, and he would first take up the motion to vacate as it was filed first.  He heard opening statements concerning the motion, received evidence on the motion, offered the opportunity for closing remarks on the motion, and stated the court would consider the motion to vacate fully submitted.  He announced he would proceed to hear evidence on Gordon’s contempt action, but that he would rule on the motion to vacate.  


Judge Blane then began hearing evidence on the contempt matter.  However, the contempt hearing could not be concluded because the noon hour was reached and Judge Blane had other hearings scheduled in the afternoon.  On November 30, 2001, Judge Blane ruled on Brown’s motion to vacate, considering it a “petition to vacate” pursuant to the Iowa Rules of Civil Procedure.  

Judge Blane concluded the contempt hearing on December 5, 2001, and filed a ruling finding contempt on December 31, 2001.  On January 30, 2002 Brown filed her notice of appeal concerning the November 30, 2001 ruling.
  Gordon moved for dismissal of Brown’s appeal as untimely.  Brown resisted.  A three-justice panel of our supreme court summarily denied the motion and ordered briefing.  


Gordon asserts Brown’s appeal was untimely and seeks dismissal.  Brown asserts our supreme court fully considered the question of whether her appeal was timely.  She further asserts the trial court’s November 30, 2001 ruling did not fully dispose of all the issues and was therefore interlocutory.  


Nothing in our supreme court’s order discusses or describes relevant facts or applicable law or purports to decide whether Brown’s appeal was in fact timely.  It merely states that upon full consideration of Gordon’s motion the court finds the motion should be denied and orders briefing.  It requires that the appeal proceed, apparently leaving the issue to be decided as part of the appeal if pursued in the appeal.  We therefore proceed to address the issue.  


With certain exceptions not applicable in this case, appeals must be taken within thirty days from entry of a final judgment.  Iowa R. Civ. P. 6.5(1); Lutz v. Iowa Swine Exports Corp., 300 N.W.2d 109, 110 (Iowa 1981).  If notice of appeal is untimely we have no jurisdiction to decide the appeal.  Milks v. Iowa Otto-Head & Neck Specialists, 519 N.W.2d 801, 803 (Iowa 1994); Lutz, 300 N.W.2d at 110.  Untimely appeals implicate our subject matter jurisdiction.  Doland v. Boone County, 376 N.W.2d 870, 876 (Iowa 1985).  We would consider timeliness of the appeal even if Gordon had not raised it.  See id. (“It is our duty to refuse, on our own motion, to entertain an appeal not authorized by rule.”).  


Generally, a ruling is not a final judgment when the trial court intends to do something further to signify its final adjudication.  Green v. Advance Homes, Inc., 293 N.W.2d 204, 207 (Iowa 1980).  However, this standard is not without exception and a case may have more than one appealable final judgment.  Id.  A “final judgment” from which an appeal lies is one that finally adjudicates the rights of the parties and puts it beyond the power of the trial court to place the parties in their original position.  Helland v. Yellow Freight Sys., Inc., 204 N.W.2d 601, 604 (Iowa 1973).  


An initial “final order,” to be appealable when another order or orders are yet to be entered in a case, must therefore establish the substantial rights of the parties and place beyond the issuing court the power to return the parties to their original positions.  Green, 293 N.W.2d at 207.  A grant of summary judgment to one of several defendants in a case in which a plaintiff asserts separate and distinct claims against the defendants is one example of an appealable “final judgment” when one or more additional final judgments may follow.  See Argenta v. City of Newton, 382 N.W.2d 457, 458-59 (Iowa 1986).  An order in a case involving only one plaintiff and one defendant may also be an appealable “final judgment” even when additional judgments may follow in the same case.  See, e.g., In re Marriage of Denly, 590 N.W.2d 48, 49-50 (Iowa 1999) (citing cases holding that orders for temporary alimony and temporary attorney fees, pending final dissolution decrees, are appealable final judgments).  


Our supreme court has stated, “Two final orders are possible in a single case, one putting it beyond the power of the court to put the parties in their original positions in relation to a specific issue, and the other adjudicating remaining issues in the case.”  See Lyon v. Willie, 288 N.W.2d 884, 887 (Iowa 1980) (emphasis added).  Precisely that happened in this case.  Brown’s petition to vacate was tried and fully submitted on October 17, 2001, and Judge Blane stated his intention to rule on it.  The factual and legal issues were separate and distinct from the factual and legal issues in the contempt action.  Judge Blane’s ruling on the petition to vacate put it beyond the power of the trial court to put the parties in their original positions in relation to the issues involved in that petition, while unrelated issues remained to be resolved following conclusion of the contempt hearing.  


Brown’s notice of appeal was not timely.  We are therefore without jurisdiction to consider her appeal.  Accordingly, her appeal is dismissed.  


APPEAL DISMISSED.

�  Brown filed a separate petition for writ of certiorari concerning the contempt order.  





