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IN THE COURT OF APPEALS OF IOWA

No. 3-684 / 02-1627
Filed November 26, 2003

WAYNE SMITH,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.


Appeal from the Iowa District Court for Black Hawk County, Bruce B. Zager, Judge.


Wayne Smith appeals from the denial of his postconviction relief application.  REVERSED AND REMANDED.


Linda Del Gallo, State Appellate Defender, and Robert Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Martha Boesen, Assistant Attorney General, Thomas Ferguson, County Attorney, and Kim Griffith, Assistant County Attorney, for appellee.


Considered by Vogel, P.J., and Zimmer, J., and Brown, S.J.*

*Senior judges assigned by order pursuant to Iowa Code section 602.9206 (2003).  

BROWN, S.J.


The issue in this postconviction relief case is the propriety of the trial court's summary dismissal of the action.  The applicant-appellant, Wayne Smith, pleaded guilty to three felonies and a habitual offender offense pursuant to a plea agreement.  Part of that agreement was that he waived his right of appeal.  Smith later commenced this postconviction action pro se.  Eventually, counsel was appointed for him and an amended application was filed.  The State moved to dismiss the application, claiming he had waived all of the claims alleged in his application by pleading guilty.  Following a hearing, the court summarily dismissed the application.


Iowa Code section 822.6 (2001) provides for summary disposition of postconviction actions upon motion.  However, such a result is only appropriate if there are no material fact issues.  Iowa Code § 822.6; Foster v. State, 395 N.W.2d 637, 638 (Iowa 1986).  Smith's amended application alleges several ineffective assistance of counsel claims that Smith now asserts persuaded him to plead guilty when he did not wish to do so.  Generally, an evidentiary hearing is required when ineffective assistance of counsel allegations are made as the record is not ordinarily adequate to address those issues.  Foster, 395 N.W.2d at 638.  


As noted, the State relies on the general rule that a guilty plea waives all defenses including constitutional claims.  However, where the applicant asserts that, because of counsel's actions, his plea was coerced and not voluntary, his guilty plea does not have that effect. Manning v. State, 654 N.W.2d 555, 561 (Iowa 2002) (guilty plea waives ineffective assistance of counsel claims except those bearing on knowing and voluntary nature of plea); State v. LaRue, 619 N.W.2d 395, 397 (Iowa 2000) (same).  


We believe the district court impermissibly weighed the evidence in ruling there was no support for Smith's ineffective assistance claims.  His assertions that his counsel incorrectly advised him that he could raise all issues normally appropriate in an appeal by a postconviction relief action, that counsel did not adequately prepare for trial, and that counsel misadvised him in other respects raise issues which arguably affected Smith's decision to plead guilty.  Smith also claims misadvice by the trial court at the guilty plea proceeding regarding the burden of proof, which was not corrected by counsel.  These issues are not resolvable as a matter of law on the record available to the district court and thus not appropriate for summary disposition.  


Smith must establish both that counsel was ineffective and that he was prejudiced by counsel's actions. Irving v. State, 533 N.W.2d 538, 540-41 (Iowa 1995).  We question whether Smith can establish the necessary nexus between his ineffective assistance claims and his decision to plead guilty, but we think that cannot be determined as a matter of law at this point. Whether Smith can establish the elements is not before this court.  We hold only that he should be allowed to try.


The summary disposition of the trial court is reversed and the case is remanded for hearing.


REVERSED AND REMANDED.

