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IN THE COURT OF APPEALS OF IOWA

No. 3-535 / 02-1710 

Filed September 10, 2003

LESLIE REINCKE, SR.,


Plaintiff-Appellant,

vs.

LEMARS MUTUAL INSURANCE CO.,


Defendant-Appellee.



Appeal from the Iowa District Court for Crawford County, Duane E. Hoffmeyer, Judge.  


Plaintiff appeals the district court’s findings of fault in his underinsured motorist claim against defendant insurer.  AFFIRMED.


Robert Kohorst of Kohorst, Early, Gross & Louis, Harlan, for appellant.


Jeffrey Minnich of Neu, Minnich, Comito & Neu, P.C., Carroll, for appellee.


Considered by Sackett, C.J., and Miller and Hecht, JJ.

SACKETT, C.J.
Plaintiff-appellant Leslie Reincke, Sr. sued defendants-appellees Richard Thies and LeMars Mutual Insurance Co. following a collision between a pickup driven by plaintiff and a truck driven by defendant Thies.  Plaintiff, who contended defendant Thies’s negligence caused the accident, sought damages against defendant Theis and LeMars Mutual, his automobile liability carrier, under the underinsured motorist provisions of the policy.  Plaintiff contended the accident happened as he was making a right turn and was rear-ended by defendant Thies.  Defendants contended that at the time the accident happened, plaintiff was attempting the right turn while passing the Thies truck.  The case was tried to the district court, which found no negligence on the part of Thies, and further found plaintiff was more than fifty percent responsible for the accident.


On appeal plaintiff contends there was not substantial evidence to support the district court’s factual findings.  Any findings of fact made by the trial court are binding on appeal if supported by substantial evidence.  EnviroGas, L.P. v. Cedar Rapids/Linn County Solid Waste Agency, 641 N.W.2d 776, 781 (Iowa 2002); see also Van Oort Constr. Co. v. Nuckoll's Concrete Serv., Inc., 599 N.W.2d 684, 689 (Iowa 1999).  Evidence is substantial for purposes of sustaining a finding of fact when a reasonable mind would accept it as adequate to reach a conclusion.  EnviroGas, 641 N.W.2d at 781.  We view the evidence in a light most favorable to the trial court's judgment.  Id.; Flanagan v. Consolidated Nutrition, L.C., 627 N.W.2d 573, 577 (Iowa Ct. App. 2001)


Defendant Thies testified his truck was in good repair, and that just as he approached the intersection of Highway 20 and County Road L21, he was driving fifty-five miles per hour when the plaintiff’s pickup passed him and then swerved over and caught him.  An investigating officer testified that the accident appeared to be a side-swiping type of accident.  


The only issue we need address is whether there is substantial evidence to support the district court’s findings that plaintiff was more than fifty percent at fault.  If he is more than fifty percent at fault, he cannot recover damages.  There is substantial evidence to support a finding plaintiff was in violation of Iowa Code 321.299 (1999), which provides that an overtaking vehicle going in the same direction shall not drive to the right side of the road until safely clear of the overtaken vehicle.  The district court’s finding that plaintiff was more than fifty percent at fault is supported by substantial evidence.  

AFFIRMED.  

