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IN THE COURT OF APPEALS OF IOWA

No. 3-480 / 02-1770
Filed November 26, 2003

IN RE THE MARRIAGE OF ELIZABETH M. SINGER 

and GREG MICHAEL SINGER
Upon the Petition of

ELIZABETH M. SINGER,


Petitioner-Appellant/Cross-Appellee,

And Concerning

GREG MICHAEL SINGER,


Respondent-Appellee/Cross-Appellant.



Appeal from the Iowa District Court for Adair County, Peter A. Keller, Judge.



Elizabeth (Lisa) Singer appeals the district court’s determination of child support, the amount and duration of alimony, and the amount of attorney fees awarded to her.  Michael Singer appeals the district court’s determination of the amount and duration of alimony and the amount of attorneys fees awarded to Lisa.  AFFIRMED AS MODIFIED.


David Jungmann of David L. Jungmann, P.C., Greenfield, for appellant.


Thomas Reavely of Whitfield & Eddy, P.L.C., Des Moines, for appellee.


Considered by Huitink, P.J., and Vaitheswaran and Eisenhauer, JJ.

VAITHESWARAN, J.

Greg Michael Singer (“Michael”) and Elizabeth Singer (“Lisa”) married in 1985.  They had four children, born between 1987 and 1999.  The parties divorced in 2002.  At the time of the divorce, both parties were forty-one years old.  Michael was a physician and Lisa a substitute school teacher.  

Following trial, the district court ordered Michael to pay Lisa child support of $2,000 per month
 and transitional alimony of $750 per month for sixty months.  The court also ordered Michael to contribute $10,000 toward Lisa’s attorney fees.   

Lisa appealed and Michael cross-appealed.  On our de novo review, we modify the child support and alimony provisions and affirm the attorney fee award.

I.  Child Support


Michael completed his medical residency program and became fully employed as a physician shortly before Lisa filed the dissolution petition.  He accepted a position that afforded him less pay or benefits than other available opportunities.  Lisa contends the district court should have 1) increased Michael’s support obligation in light of what she characterizes as his purposeful reduction in income and 2) ordered Michael to pay support in the amount that the child support guidelines would have contemplated.  

A. Income Reduction.  Parents may not gain an advantage in the child support calculus “by reducing their earning capacity and ability to pay support through improper intent or reckless conduct.”  In re Marriage of Foley, 501 N.W.2d 497, 500 (Iowa 1993).  The record reflects that when Michael began medical school in Kansas, he signed a contract to receive an annual loan, repayment of which was to be forgiven if he agreed to work in rural Kansas after his residency and licensure.  Michael “elected not to meet” his work obligation under the contract, thereby triggering a repayment obligation.  

The couple returned to Iowa and Michael signed a letter of intent to engage in full-time employment with a local hospital.  The hospital offered him an annual salary of $140,000 and a $20,000 signing bonus.  Michael “moonlighted” with the hospital during his residency, but ultimately declined to accept full-time employment there.  Instead, he accepted a job with a clinic in Indiana.  This position offered a $125,000 annual salary and a $15,000 signing bonus.   

Although Michael could have had a portion of his student loans forgiven in Kansas or could have obtained a more lucrative position at the Iowa hospital, we are not persuaded that he accepted the Indiana job to avoid paying a greater amount of child support.  The record does not reveal what Michael’s salary would have been had he accepted a position in Kansas or the precise amount of his student loans that would have been forgiven.  As for the Iowa position, Michael testified that his moonlighting experiences convinced him not to accept permanent employment there.   

It is true Michael’s starting salary in Indiana was $15,000 less than it would have been at the Iowa hospital and more than $75,000 less than a position for which he was solicited by a consulting firm.
  However, Michael pointed out the trade-off between high salaries and quality of life, noting that some positions require extensive work hours and the performance of high-risk surgery and are based in undesirable locations.  In contrast, the position he accepted required him to maintain fewer than forty office hours per week.  We conclude the district court acted equitably in declining to impute higher earnings to Michael than his current salary.

B.  Child Support Guidelines.  In determining Michael’s child support obligation, the district court adopted Lisa’s calculation of the parties’ net monthly incomes and found Lisa’s to be $1,271.93 per month and Michael’s to be $7,089.36 per month.  Under the child support guidelines, the support obligation for a non-custodial parent with net monthly income of $6,001 or more is not governed by the guidelines but is “within the sound discretion of the court,” although it is to be “no less than the dollar amount as provided for in the guidelines for a noncustodial parent with a monthly net income of $6,000.”  See Iowa Child Support Guidelines (Feb. 15, 2002).  Lisa contends the district court should have required Michael to pay the amount of support that would have been due under the child support guidelines, had they applied.  She maintains the minimum amount mandated by the guidelines is $2,142.00 per month.
  If the guideline percentage of 35.7 were applied to Michael’s entire net monthly income of $7,089.36, she claims his obligation would be $2,530.90.  

We agree with Lisa that, given the net monthly income figures adopted by the district court, Michael’s minimum child support obligation for four children would be $2,142 per month.  As the guidelines require the support obligation to be “no less than the dollar amount as provided for in the guidelines for a non-custodial parent with a monthly net income of $6,000,” the support obligation, at a minimum, must be increased from $2,000 per month for four children to $2,142 per month. 


We are not persuaded that Michael’s support obligation should be increased beyond this amount.  At the time of trial, Michael had more than $2,500 in monthly student loan repayments and a car payment of close to $300 per month, exclusive of his child and spousal support obligations.  Under these circumstances, the district court acted equitably in declining to apply the guideline amount of 35.7% to that portion of his net monthly income exceeding $6,000.  

II.  Alimony

Lisa next contends the district court acted inequitably in ordering Michael to only pay transitional alimony of $750 per month for sixty months.  She seeks a combination of traditional and reimbursement alimony in an unspecified amount.  Michael responds that he should not be required to pay any alimony.  

Transitional alimony, also known as rehabilitative alimony, is designed to assist an economically dependent spouse in becoming self-supporting.  In re Marriage of Smith, 573 N.W.2d 924, 926-27 (Iowa 1998).  Reimbursement alimony “is predicated upon economic sacrifices made by one spouse during the marriage that directly enhance the future earning capacity of the other . . . .”  In re Marriage of Francis, 442 N.W.2d 59, 63 (Iowa 1989).  Traditional alimony is payable for life or for so long as a spouse is incapable of self-support.  In re Marriage of O’Rourke, 547 N.W.2d 864, 866 (Iowa Ct. App. 1996). 
As a preliminary matter, we reject Michael’s contention that Lisa should receive no alimony.  At the time of the marriage, Lisa was certified to teach kindergarten through twelfth grade and had been teaching in the Des Moines school system for two years.  Michael had a general sciences degree.  After the parties married, Michael decided to pursue a pharmacology degree in Tucson, Arizona.  This was the first of many moves for the couple.  Lisa cashed out her retirement account to pay for the move.  Once in Tucson, she obtained a teaching position.  Within a year, the couple moved to Phoenix, where Lisa found another teaching position.  Michael did not complete the pharmacology program.  


After two years in Arizona, the couple returned to Iowa to allow Michael to obtain a chiropractic degree.  Lisa again cashed out her retirement benefits to pay for this move.  She found a job in the Davenport School District, where she stayed for five years.  Michael obtained his chiropractic degree, but decided to continue his schooling.  He applied and was accepted into a medical school in Kansas.  Lisa once again cashed out her retirement benefits to pay for this transition.  By this time she had used up more than $10,000 of her retirement funds and relinquished a tenured teaching position in Davenport. 

In Kansas, Lisa obtained another teaching position.  When two students attempted to poison her, she left her position and moved herself and the children to her father-in-law’s home in Illinois.  Again, she financed the move by cashing out her Kansas retirement account containing approximately $3,000.  After a year, she obtained a teaching position with the Davenport School District and worked there for two years, earning $18,000 the first year and $28,000 the second.  

When Michael graduated from medical school and began a four-year residency program in Des Moines, Lisa moved again.  She gave up her teaching position and began a day care business in her home.  We are convinced this scenario entitles Lisa to alimony.  

The more difficult question is the type and duration of alimony Lisa deserves.  As noted, transitional alimony is appropriate to assist a spouse through a limited period of education and retraining.  Lisa testified that she intends to obtain a master’s degree and pursue a career in special education, and would need assistance to meet this goal.  Transitional alimony serves this purpose.  In addition, Lisa deserves to be compensated for her economic sacrifices in the form of lost tenure in her teaching career, lost educational opportunities, and lost retirement benefits, all of which directly enhanced Michael’s future earning capacity.  See O’Rourke, 547 N.W.2d at 866.  In short, the facts of this case support an additional award of reimbursement alimony.

We modify the dissolution decree to provide Lisa reimbursement alimony in the amount of $750 per month, to commence on expiration of the district court’s transitional alimony award and to continue for sixty additional months.

III.  Attorney Fees

The district court ordered Michael to pay $10,000 of Lisa’s attorney fees, which amounted to over $16,000 at the time of trial.  Michael contends the court should, at most, have ordered him to pay $3,000.  

Iowa courts have “considerable discretion in awarding attorney fees.”  In re Marriage of Gonzalez, 561 N.W.2d 94, 99 (Iowa Ct. App. 1997).  Given Michael’s substantially higher earnings, we are not convinced the court abused its discretion in awarding Lisa $10,000.  

Lisa seeks an appellate attorney fee award.  Such an award rests within our sound discretion.  See In re Marriage of Benson, 545 N.W.2d 252, 258 (Iowa 1996).  We order Michael to pay $1,000 toward Lisa’s appellate attorney fees.

IV.  Disposition


The child support award is modified from $2,000 per month to $2,142 per month for four children.  The alimony award is modified to provide for $750 per month, to commence after the transitional alimony award expires and to continue for sixty additional months.  The trial attorney fee award is affirmed.  This court orders Michael to pay $1,000 of Lisa’s appellate attorney fees.  Costs are taxed to Michael.


AFFIRMED AS MODIFIED.







� This amount was for four children in the home.  The court also specified the amount of child support that would be due for fewer children in the home.


� Lisa’s attorney introduced a brochure sent to Michael that touted a family practice salary of $201,102.


� This is the amount owing for four children if the non-custodial parent’s net monthly income is $6,000 and the custodial parent’s income is $28,000.  





