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IN THE COURT OF APPEALS OF IOWA

No. 3-620 / 02-1818 

Filed November 17, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

MICHAEL ALLEN JOHNSON,


Defendant-Appellant.


Appeal from the Iowa District Court for Story County, Steven P. Van Marel, District Associate Judge.


Michael Johnson appeals from his conviction for operating while intoxicated, third offense.  AFFIRMED.

Theodore Sporer of Sporer & Ilic, P.C., for appellant.


Thomas J. Miller, Attorney General, Jean Pettinger, Assistant Attorney General, Stephen Holmes, County Attorney, and Mary Howell Sirna, Assistant County Attorney, for appellee.


Heard by Huitink, P.J., and Zimmer and Miller, J.J.

MILLER, J. 


Michael Johnson appeals from his conviction for operating while intoxicated (OWI), third offense.  He contends the district court abused its discretion in admitting opinion testimony as to the source of his injuries from an incompetent witness and that the court erred in denying his motions for directed verdict and new trial based on the insufficiency of the evidence to support the requisite elements of the charged offense.  We affirm.

I.
BACKGROUND FACTS AND PROCEEDINGS.


At approximately 1:25 a.m. Trooper Ian Lawler of the Iowa State Patrol responded to a report that a car had struck a light pole at a location about two blocks from where Trooper Lawler was at the time.  Lawler had been in the area of the reported accident approximately ten minutes earlier and there was no accident at that time.  Trooper Lawler testified that he arrived at the scene of the accident approximately thirty seconds after he got the call from dispatch.  No one was at the accident scene but a license check revealed that the vehicle was registered to the defendant, Michael Johnson, and that Johnson’s license was suspended.  


Ames police officer David Arkovich was also at the scene of the accident.  After the car was identified as registered to Johnson, Arkovich went to Johnson’s residence about four blocks away from the accident.  When he arrived at Johnson’s residence Arkovich saw Johnson and another man walking in front of the house.  Officer Arkovich radioed Trooper Lawler to inform him he had located Johnson and Lawler went to the residence to speak with Johnson.


Trooper Lawler testified that Johnson’s speech was slurred, he was swaying back and forth and staggering, his eyes were bloodshot and watery, and he smelled strongly of alcohol.  Lawler also observed there were spots of blood on Johnson’s pants, small cuts on his hands, and a long, diagonal abrasion on the left side of his neck.  Lawler thought all of the injuries looked recent.  At trial Lawler testified that he had seen similar neck injuries when drivers had been thrown forward against their seatbelts during collisions.  He also testified that in his experience, drivers can sustain cuts on their hands during collisions.  


When questioned by Trooper Lawler, Johnson said he was not hurt, denied that he had been in an accident, and insisted he had not been driving.  Johnson initially refused to tell Lawler where he had been before arriving home but eventually stated he had walked home from a friend’s house.  Johnson detailed the route he had taken from his friend’s house for Lawler.  He indicated he had just arrived home.  The route described by Johnson would have taken him past his vehicle at the accident scene.  In fact Lawler testified Johnson would have had to step over the downed light pole if he had taken the route indicated because the pole had fallen across the sidewalk where the accident occurred.  When Lawler asked Johnson where his car keys were Johnson produced them from his pocket and stated there was no other set of keys to his vehicle.  


After administering three field sobriety tests to Johnson, Trooper Lawler determined Johnson was intoxicated and arrested him for OWI.  Johnson refused to sign the implied consent form or submit to a chemical test, but admitted he was intoxicated.  He continued to deny that he or anyone else had been driving his vehicle.


The State filed a trial information charging Johnson with OWI, third offense, in violation of Iowa Code section 321J.2 (2001).  The case proceeded to jury trial.  At the close of the State’s evidence (which was also the close of all the evidence) Johnson made a motion for a “directed verdict of not guilty.”  The trial court denied the motion.  The jury found Johnson guilty as charged.  Johnson filed a motion for new trial which was also denied by the court.  Both motions argued there was insufficient evidence from which the defendant could be found guilty beyond a reasonable doubt because the State failed to prove the requisite elements of the charged offense.  The court sentenced Johnson to an indeterminate term of incarceration not to exceed five years and a fine of $2,500.


II.
MERITS.


Johnson appeals from this conviction contending the trial court abused its discretion in admitting the opinion testimony of Trooper Lawler regarding the source of Johnson’s injuries because Lawler was not qualified to give such opinion testimony.  He further contends the court erred in denying his motions for judgment of acquittal and for new trial based on insufficient evidence because the State failed to prove the requisite elements of OWI beyond a reasonable doubt.  We will address these issues separately.


A.
Trooper Lawler’s Testimony.


Issues involving the admission of expert testimony are generally within the trial court’s discretion.  State v. Rains, 574 N.W.2d 904, 916 (Iowa 1998).  We review for errors of law and the trial court’s decision will not be overturned unless there has been an abuse of discretion.  Id.  We are also mindful that the general rule in this jurisdiction is one of liberality in the admission of opinion evidence.  Id.  Reversal is warranted only when the court abused its discretion and there was prejudice to the defendant.  State v. Brown, 470 N.W.2d 30, 32 (Iowa 1991).  Iowa Rule of Evidence 5.702 provides the following standard for the admission of such testimony:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.

Expert testimony is admissible if it is reliable and “will assist the trier of fact in resolving an issue.”  Rains, 574 N.W.2d at 916 (quoting Brown, 470 N.W.2d at 32).


Here Trooper Lawler had training at the Iowa Law Enforcement Academy and had been a law enforcement officer since 1994, serving as both a Waverly police officer and a deputy sheriff in Scott County before joining the Iowa State Patrol.  Perhaps even more important and relevant in the case at hand is Trooper Lawler’s accident experience.  Lawler had been involved in hundreds of OWI cases, many of which involved accidents.  He had investigated many OWI’s which involved accidents, and although he was not a “technical accident investigator” he was familiar with the injuries that can occur from accidents.  

Furthermore, Lawler did not opine that Johnson’s neck and hand injuries were caused from the accident in question here.  In fact, he did not offer any opinion as to the cause of Johnson’s injuries.  He merely testified (1) he had seen abrasions like the one on Johnson’s neck before, caused by seatbelts on the driver’s side in car crashes, and (2) he had seen injuries similar to those on Johnson’s hands on victims of slow speed car crashes, resulting from hands leaving the steering wheel and hitting the dashboard or things on the dashboard.  Thus, the testimony presented only Trooper Lawler’s personal observations based on his experience as a law enforcement officer.  It did not require any specialized medical knowledge or accident reconstruction knowledge.  Lawler merely stated that Johnson’s injuries were similar to and consistent with those he had personally observed many times before in connection with his investigation of automobile accidents.

Based on the evidence in the record we conclude that Trooper Lawler’s previous experience and training provided him with sufficient specialized knowledge to testify that the injuries observed on Johnson were consistent with those suffered by drivers of automobiles in slow speed crashes.  Accordingly, the trial court did not abuse its broad discretion in allowing Trooper Lawler to offer his opinion, over Johnson’s objection, that the injuries sustained by Johnson were consistent with injuries he had observed on persons involved in vehicle accidents similar to the one in which Johnson’s car was involved.  

B.
Sufficiency of the Evidence.

Johnson’s second assertion of error is based on the trial court’s failure to grant his motions for directed verdict and new trial based on insufficient evidence as to the requisite elements for a guilty verdict on the OWI charge.  We will uphold a trial court's denial of a motion for judgment of acquittal if there is substantial evidence to support the defendant's conviction.  State v. Kirchner, 600 N.W.2d 330, 333 (Iowa Ct. App. 1999).  Substantial evidence is such evidence as could convince a rational fact finder that the defendant is guilty beyond a reasonable doubt.  Id. at 334.   Our scope of review of sufficiency-of-the-evidence challenges is for correction of errors at law.  Iowa R. App. P. 6.4; State v. Thomas, 561 N.W.2d 37, 39 (Iowa 1997).  In reviewing such challenges we give consideration to all the evidence, not just that supporting the verdict, and view such evidence in the light most favorable to the State.  State v. Schmidt, 588 N.W.2d 416, 418 (Iowa 1998).  

As relevant to the charge and the facts of this case, the offense of operating while intoxicated consists of two elements: (1) the operation of a motor vehicle (2) while under the influence of alcohol.   State v. Boleyn, 547 N.W.2d 202, 204 (Iowa 1996); see Iowa Code § 321J.2(1).  Johnson stipulated at trial that he was intoxicated when Trooper Lawler contacted him at his residence.  The record contains unrefuted and unchallenged evidence from which the jury could find that this contact was made within about ten minutes after the accident occurred.  We therefore conclude that if the record contains substantial evidence from which the jury could find Johnson was driving his car when the accident occurred, it also contains substantial evidence he was under the influence of alcohol when driving.   

The State concedes there is no direct evidence in the record that Johnson was driving his vehicle at the time of the accident.  It is well established, however, that "direct and circumstantial evidence are equally probative."  Iowa R. App. P. 6.14(6)(p).  Use of circumstantial evidence is limited only by the rule that, like direct evidence, it must "raise a fair inference of guilt; it must do more than create speculation, suspicion, or conjecture."  State v. Clarke, 475 N.W.2d 193, 197 (Iowa 1991) (quoting State v. Blair, 347 N.W.2d 416, 421 (Iowa 1984)).  A defendant’s operation of a motor vehicle may be established by circumstantial evidence.  Boleyn, 547 N.W.2d at 205; State v. Braun, 495 N.W.2d 735, 739 (Iowa 1993).

Johnson argues that the circumstantial evidence presented could just as easily prove any one of a number of scenarios other than that he was driving the vehicle at the time of the accident.  He argues that when, as here, the State’s case depends entirely on circumstantial evidence, the circumstantial evidence must not only be consistent with guilt but must also be inconsistent with any rational hypothesis of innocence.  The State must of course prove guilt beyond a reasonable doubt.  However, the rule Johnson asserts as proper for evaluating circumstantial evidence was rejected in State v. O’Connell, 275 N.W.2d 197, 204-05 (Iowa 1979).  See State v. Marti, 290 N.W.2d 570, 584 (Iowa 1980).  We view circumstantial evidence no more restrictively than direct evidence.  Id.  

Based on the evidence in the record before us we conclude there was ample circumstantial evidence for a reasonable factfinder to conclude beyond a reasonable doubt that Johnson had been operating his vehicle at the time of the accident.  The record includes evidence that: (1) Johnson was found approximately four blocks away from the scene of the accident and indicated he had just gotten home when the officers arrived; (2) the accident had occurred just minutes earlier; (3) Johnson had the keys to his car in his pocket; (4) he said there were no other keys to his car and that no one else had permission to drive his car; (5) he claimed to have walked home from a friend’s house, but the route he described walking would have taken him right past the scene of the accident; and (6) Johnson had injuries consistent with having been in a car accident while occupying the driver’s seat.  The trial court did not err in denying Johnson’s motions for judgment of acquittal and new trial.  

III.
CONCLUSION.

For the reasons set forth above, we conclude the trial court did not abuse its discretion in admitting the testimony of Trooper Lawler as to the similarity between the injuries sustained by Johnson and the injuries Lawler had observed on persons involved in other vehicle accidents.  We further find there was ample circumstantial evidence in the record for a reasonable factfinder to find, beyond a reasonable doubt, that Johnson was operating his car at the time of the accident.  Thus, the trial court did not err in denying Johnson’s motion for judgment of acquittal and motion for new trial.  

AFFIRMED.

