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IN THE COURT OF APPEALS OF IOWA

No. 3-340 / 02-1820

Filed July 10, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

THANH DUC PHAM,


Defendant-Appellant.


Appeal from the Iowa District Court for Marshall County, William J. Pattinson, Judge.


Thanh Duc Pham appeals from the sentence imposed as a result of his guilty plea to sexual abuse in the third degree.  AFFIRMED.


Ta-Yu Yang and Jeanne Johnson, Des Moines, for appellant.


Thomas J. Miller, Attorney General, Kevin Cmelik, Assistant Attorney General, Jennifer Miller, County Attorney, and Paul Crawford, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Huitink and Vogel, JJ.

HUITINK, J.
Thanh Duc Pham appeals from the sentence imposed as a result of his guilty plea to sexual abuse in the third degree in violation of Iowa Code sections 709.1 (defining sexual abuse) (2001), 709.4(2)(c)(4) (sexual abuse in the third degree occurs as a result of a sex act between persons not cohabiting as husband and wife, the victim is fourteen or fifteen years of age, and the defendant is four or more years older than the victim), and 702.17 (defining sex act).

We review a sentence imposed by the district court for errors at law.  Iowa R. App. P. 6.4; State v. Grandberry, 619 N.W.2d 399, 401 (Iowa 2000).  Because the challenged sentence does not fall outside the statutory limits, we review the court's sentencing order for an abuse of discretion.  State v. Cooley, 587 N.W.2d 752, 754 (Iowa 1998).  “A sentence will not be upset on appellate review unless the defendant demonstrates an abuse of trial court discretion or a defect in the sentencing procedure, such as trial court consideration of impermissible factors.”  Grandberry, 619 N.W.2d at 401 (citation omitted).

Pham claims the trial court abused its discretion by imposing a sentence of incarceration rather than placing him on probation or granting a deferred judgment.  Our review of the record reveals that the court considered Pham’s age (twenty-six), the victim’s age (fifteen), the consensual nature of the sexual activity, Pham’s criminal history, the nature of the present offense, protection of the community, and rehabilitation of the defendant.  The trial court appropriately considered these factors and did not abuse its discretion in doing so.  State v. Formaro, 638 N.W.2d 720, 724-25 (Iowa 2002).  Pham also claims the trial court improperly considered the statement made by the victim’s mother.  Because the record does not reveal the trial court improperly considered the victim’s mother’s statement, Pham’s argument has no merit.  Id. at 725 (court will not infer reliance upon improper sentencing considerations unless apparent from the record).  Because we find no abuse of the court’s discretion by the sentencing judge, we affirm.

AFFIRMED.






