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IN THE COURT OF APPEALS OF IOWA

No. 3-622 / 02-1853
Filed November 26, 2003

RICK CARLSON, VIRGINIA SHATTUCK, 

PAT CARLSON, JAN BORCHERS, 

FRED CARLSON, JR., JUNE HICKMAN, 

and DANIEL E. CARLSON,



Plaintiffs-Appellants,

vs.

SCI IOWA FUNERAL SERVIES, INC., d/b/a

NELSON-BERGER FUNERAL SERVICE 

NORTHSIDE CHAPEL, and PAUL CARLSON,



Defendants-Appellees.


Appeal from the Iowa District Court for Woodbury County, Edward H. Jacobson, Judge.


The Plaintiffs-appellants appeal the dismissal of their case pursuant to the defendants-appellees’ motion for summary judgment.  AFFIRMED IN PART; REVERSED IN PART; AND REMANDED.


Richard H. Moeller of Berenstein, Moore, Berenstein, Heffernan & Moeller, L.L.P., Sioux City, for appellants.


James Redmond and Rosalynd J. Koob of Heidman, Redmond, Fredregill, Patterson, Plaza, Dykstra & Prahl, L.L.P., Sioux City, for appellees.


Heard by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

HECHT, J.

The Plaintiffs-appellants appeal the dismissal of their case pursuant to the defendants-appellees’ motion for summary judgment.  We affirm in part, reverse in part, and remand for further proceedings.

I. Background Facts and Proceedings.  Early Sunday morning, March 26, 2000, Lelia Carlson, surrounded by her adult children, passed away in her home just five months after the death of her husband.  A hospice nurse contacted the Nelson-Berger Funeral Home (Nelson-Berger) to pick up the body and authorized the funeral home to “prepare” the body for burial.  Nelson-Berger picked up the body, returned to the funeral home, and embalmed Lelia’s remains.


Lelia’s seven children, the plaintiffs-appellants in this case, contend, however, that Nelson-Berger did not have permission to embalm Lelia’s body.  They claim that throughout the years and months prior to her passing, Lelia made it well known to both her family and Nelson-Berger that she did not wish to be embalmed upon her death.  They contend Lelia met with Nelson-Berger in 1996 to discuss her funeral arrangements.  They further contend that some of the children themselves, Patricia and Daniel, had met with Nelson-Berger in November 1998 to discuss funeral plans for their aging parents.  At this meeting, they informed the funeral home that neither of their parents wished to be embalmed and offered to prepay for services.  A year later, when their father died,
 Patricia and Daniel again allegedly confirmed the plan for Lelia’s funeral.  

Daniel claims he once more offered to pay for the services in advance, but asserts Nelson-Berger assured him this was not necessary.  Just days before Lelia’s death, Daniel claims to have finalized Lelia’s funeral arrangements with Nelson-Berger.  The Appellants contend that assuming Nelson-Berger had permission to “prepare” Lelia’s body for burial, they only had permission to bathe and clothe the body, not to embalm it.  

Nelson-Berger disavows the existence of a contract with Lelia or any of her children for her funeral services.  They further claim that when their representative sought permission to “prepare” Lelia’s body, he was also seeking permission to embalm.  Nelson-Berger contends “prepare” is a polite term commonly used in the funeral industry which includes both embalming and other general preparation activities such as bathing and grooming.   


Upon learning that their mother’s body had been embalmed, the children rushed to the funeral home for a tense encounter with representatives of Nelson-Berger and to view their mother’s body.  The record contains evidence tending to prove that when Patricia saw her mother’s body, she fainted and fell to the floor, causing a large bruise on her leg.  Despite the controversy, the children proceeded to have the funeral at the Nelson-Berger Funeral Home.  The children allege the employees of Nelson-Berger treated them coldly and disrespectfully during the funeral, refusing to assist the family or visitors and denying the family the opportunity to view the body before all of the guests arrived.



Lelia’s children claim that because of the wrongful embalming of their 

mother and their maltreatment at the funeral, they have suffered severe emotional distress, including depression, sleeplessness, and guilt.  Patricia, Daniel, Virginia, and Richard claim to have seen medical professionals, and Patricia, Daniel, and Richard allege they have received prescriptions to alleviate their symptoms.  The summary judgment record suggests the other children, while alleging the same ailments, have dealt with their grief without the help of the medical profession. 


Lelia’s children filed claims of intentional infliction of emotional distress, negligent infliction of emotional distress, and breach of contract against Nelson-Berger.  After the parties engaged in discovery, Nelson-Berger moved for summary judgment.  The district court granted this motion, ruling that the children’s claim of intentional infliction of emotional distress must fail because Nelson-Berger’s conduct was not sufficiently outrageous and further finding that the plaintiffs had not suffered severe emotional distress.  The district court also found that no contract existed between either Lelia or the children and Nelson-Berger to support the children’s claims for negligent infliction of emotional distress and breach of contract.  The children filed a motion to enlarge, specifically requesting the district court reconsider its finding that there was no contract between Nelson-Berger and themselves.  The district court denied this motion, finding Iowa Code section 523A.8 (1999), requiring contracts for funeral services to be in writing, controlling.  The district court determined that since the children had presented no evidence of a written contract, section 523A.8 precluded their contract claims.  Lelia’s children appeal.

II.  Scope and Standard of Review.  We review a grant or denial of a motion for summary judgment for errors at law.  Iowa R. App. P. 6.4.  Summary judgment is appropriate when no genuine issue of material fact exists and the moving party is entitled to judgment as a matter of law.  Iowa R. Civ. P. 1.981.  We review the record in the light most favorable to the nonmoving party to determine if there is a genuine issue of material fact.  Wright v. American Cyanamid Co., 599 N.W.2d 668, 670 (Iowa 1999).  Summary judgment is inappropriate if reasonable minds would differ on how the issue should be resolved.  Id.

III.  Intentional Infliction of Emotional Distress.  The elements of a claim for intentional infliction of emotional distress are:  (1) outrageous conduct by the defendant; (2) the defendant intentionally caused, or recklessly disregarded the probability of causing, emotional distress; (3) the plaintiff suffered severe or extreme emotional distress; and (4) the defendant’s conduct was a proximate cause of the emotional distress.  Meyer v. Nottger, 241 N.W.2d 911, 918 (Iowa 1976).  The children contend the district court erred in its determination that, as a matter of law, the wrongful embalming and subsequent insensitive treatment of Lelia’s family and guests at her funeral could not constitute outrageous behavior.  We agree.  Viewing the record, as we must, in the light most favorable to the appellants, we conclude they have generated a genuine issue of material fact as to the outrageousness of Nelson-Berger’s conduct, particularly given the children’s claim that Nelson-Berger had been repeatedly told over a period of years that Lelia did not wish to be embalmed and the children’s expressed desire to honor her wish.  

The district court further found the appellants had failed to create a genuine issue as to their severe emotional distress.  To establish severe or extreme emotional distress, the plaintiff must provide “substantial evidence of emotional harm [with] direct evidence of either physical symptoms of the distress or a clear showing of a notably distressful mental reaction.”  Steckelberg v. Randolph, 448 N.W.2d 458, 462 (Iowa 1989).  A plaintiff must show more than that he felt bad or was disappointed.  Id. at 461.  Our supreme court has concluded that plaintiffs who “quivered,” lost sleep, and were “shook-up, mad and nervous,” as a consequence of damage to their farm field failed to meet their burden to produce substantial evidence of “severe emotional distress.”  Bethards v. Shivvers, 355 N.W.2d at 39, 44-45 (Iowa 1984).  Evidence that a plaintiff felt as if “he had lost everything” has been deemed to fall short of severe emotional distress.  Poulsen v. Russell, 300 N.W.2d 289, 297 (Iowa 1981).  However, claims that a plaintiff was nauseous, had difficulty breathing, and suffered acute myocardio ischemia were concluded sufficient to create a jury question.  Meyer, 241 N.W.2d at 921.  Additionally, evidence that a plaintiff cried, lost weight, and suffered abdominal cramps was also deemed sufficient to survive summary judgment.  Northrup v. Miles Homes, Inc., 204 N.W.2d 850, 855 (Iowa 1973).  

After our review of the record, we conclude appellants Daniel Carlson, Richard Carlson, Virginia Shattuck, and Patricia Carlson have created a genuine issue as to their severe emotional distress.  The record indicates that Daniel has sought medical advice several times and received prescription antidepressants for sleeplessness and nervousness he claims are due to the acts of Nelson-Berger.  Richard also claims to have consulted his physician and received a prescription sleeping aid for sleeping problems he claims to have experienced due to the acts of Nelson-Berger.  Virginia testified that she has seen not only her personal physician, but was also referred to a counselor in the psychiatric ward of the hospital.  Patricia not only collapsed and injured herself at the sight of her mother’s embalmed body, she was later hospitalized and received psychiatric treatment.  Although we do not minimize the grief and guilt suffered by the other children, we cannot conclude their emotional distress, generally characterized as hurt and frustration and anger, can be characterized as severe, as required by Iowa law.
  

Accordingly we affirm the district court’s grant of summary judgment on the intentional infliction of emotional distress claim by appellants Jan Borchers, Fred Carlson, Jr., and June Hickman.  However, we reverse the dismissal of the claims of intentional infliction of emotional distress of Daniel Carlson, Richard Carlson, Virginia Shattuck, and Patricia Carlson and remand for further proceedings consistent with this opinion.

IV.  Breach of Contract and Negligent Infliction of Emotional Distress.  In its ruling on the motion for summary judgment, the district court concluded no contract existed between Lelia and Nelson-Berger to support Lelia’s children’s cause of action for breach of contract.  When it dismissed the appellants’ cause of action for negligent infliction of emotional distress, the district court further 

found that the record did not indicate the children had a contract with Nelson-Berger to support that claim.  In their motion to enlarge, the appellants requested the district court to reconsider its decision that there was no oral contract between any or all of the plaintiffs and Nelson-Berger.  The district court again concluded no contract existed between Nelson-Berger and any of the plaintiffs.

The appellants claim the record, viewed in the light most favorable to them, creates a genuine issue as to the existence of an oral or implied contract between themselves and Nelson-Berger.  Several of the children stated in their depositions that they had either partaken in, or knew of, conversations between Daniel and Patricia and representatives of Nelson-Berger regarding the funeral arrangements for their mother.  Daniel testified that he had offered to pay for the services in advance on three occasions.  Although representatives of Nelson-Berger claim to have no recollection of many of these alleged conversations, the undisputed evidence is that Nelson-Berger did pick up Lelia’s body and proceed with preparation for funeral services, including embalming the body.  


The existence of an oral contract, as well as its terms and whether it was breached, are ordinarily questions for the trier of fact. Audus v. Sabre Communications Corp., 554 N.W.2d 868, 871 (Iowa 1996); Dallenbach v. Mapco Gas Prod., Inc., 459 N.w.2d 483, 486 (Iowa 1990).
We conclude when viewed in the light most favorable to appellants, a genuine issue of material fact exists as to the existence of an oral or implied contract for funeral services between the parties.  Accordingly, the district court erred in resolving the contract issue as a matter of law.

Although the record indicates that Daniel, and to a lesser extent, Patricia, was involved in making arrangements for his mother’s funeral, we likewise conclude the record creates a genuine issue as to whether Daniel and Patricia were acting on behalf of all the siblings.  The record, viewed in the light most favorable to the appellants, would support a reasonable inference that the seven children agreed on Lelia’s funeral arrangements and allowed Daniel and or Patricia to deal with the funeral home for the sake of efficiency.  The same record and reasonable inferences from it could lead a reasonable person to conclude either that Daniel was acting as an agent for all seven siblings or that the other siblings were intended third-party beneficiaries of the alleged contract between Daniel and the funeral home.   


Nelson-Berger contends, and the district court concluded, that Iowa Code section 523A.8 (1999)
 controls the determination of the existence of a contract for funeral services.  Section 523A.8 requires “[e]very agreement for funeral merchandise or funeral services [to be] written in clear, understandable language and shall be printed or typed in easy-to-read type, size, and style.”  Nelson-Berger contends that because there is no evidence of a written contract, the children’s claims for breach of contract and negligent infliction of emotional distress must fail.  Simply put, they argue an oral or implied contract will not sustain a cause of action under these two theories.


The appellants respond that the clear intent of Chapter 523A is to protect consumers and prevent mortuaries from taking advantage of potential patrons at a time in which they may be easily confused, distracted or unable to withstand pressure.  In fact, section 523A.15 indicates that a funeral home that has failed to comply with any requirement of chapter 523A has committed a fraudulent practice and is subject to punishment pursuant to Chapter 714.  Our reading of chapter 523A leads us to agree with appellants that the legislature intended this statute to protect consumers.  Given our understanding of the statute as a whole, we cannot conclude the legislature intended to preclude claims based on a funeral home’s alleged negligent performance of a funeral contract when the funeral home provided funeral services including embalming without the benefit of a written contract.  We conclude section 523A.8 does not control the issue of the existence of a contract under the circumstances of this case, and accordingly we reverse the district court’s grant of summary judgment on the appellants’ breach of contract claim and remand for further proceedings consistent with this opinion.


The appellants also raised a claim of negligent infliction of emotional distress.  Damages for emotional distress in a negligence action are normally denied absent a claim of physical injury.  Oswald v. LeGrand, 453 N.W.2d 634, 639 (Iowa 1990).  An exception exists, however, where the nature of the relationship between the parties is such that there arises a duty to exercise ordinary care to avoid causing emotional harm.  Niblo v. Parr Mfg., Inc., 445 N.W.2d 351, 354 (Iowa 1989).  Such claims have been recognized in connection with contracts that carry with them deeply emotional responses in the event of breach, including the transmission and delivery of telegrams announcing the death of a close relative, Mentzer v. Western Union Tel. Co., 93 Iowa 752, 768-71, 62 N.W. 1, 5-6 (1895), the delivery of medical services, Oswald, 453 N.W.2d at 639, and the performance of a contract for funeral services.  Meyer v. Nottger, 241 N.W.2d 911, 920 (Iowa 1976).  The appellants contend that the claim in Meyer is factually indistinguishable from their claim, and Meyer should control our decision on this issue.  

Nelson-Berger contends Millington v. Kuba, 532 N.W.2d 787, 792-793 (Iowa 1995), controls the appellants’ claim for negligent infliction of emotional distress.  Millington also involved the performance of funeral services, specifically a claim by some of the children of the decedent that the funeral home had wrongfully cremated their father’s body.  In Millington, the court determined that the children of the decedent did not have a sufficient relationship with the funeral home to create a duty on the part of the funeral home to avoid causing emotional harm. Id. at 793. However, in Millington, the plaintiffs conceded they had no contractual relationship with the funeral home, and that the funeral home did cremate their father in performance of its contract with one of the decedent’s other children.  Id.  Thus, we conclude Millington is distinguishable from the case at hand because Lelia’s children claim Nelson-Berger negligently performed a contract between themselves and Nelson-Berger.  The court in Millington determined that a claim for negligent infliction of emotional distress did not arise simply because the parties shared an “especially emotionally charged relationship.” Id.  In the case at hand, while the record would support a finding that the parties shared an emotionally charged relationship, the claimed duty of the funeral home to avoid causing emotional harm stems from the alleged existence of a contract for funeral services, which was deemed sufficient to support a claim for damages for emotional distress in Meyer.   


Because we have already concluded the appellants have generated a fact question as to the existence of a contract for funeral services between the appellants and Nelson-Berger, and because we believe Meyer, rather than Millington, is controlling on this issue, we reverse the district court’s grant of summary judgment as to appellants’ claim of negligent infliction of emotional distress and reverse and remand for further proceedings consistent with this opinion.  

V.  Conclusion.  We affirm the district court’s grant of summary judgment dismissing the claim of intentional infliction of emotional distress by appellants Jan Borchers, Fred Carlson, and June Hickman.  However, we reverse the district court’s grant of summary judgment dismissing the claim of intentional infliction of emotional distress by appellants Patricia Carlson, Daniel Carlson, Virginia Shattuck, and Rick Carlson.  We reverse the district court’s grant of summary judgment dismissing all of the appellants’ claims of negligent infliction of emotional distress and breach of contract, and remand for further proceedings consistent with this opinion.  


AFFIRMED IN PART; REVERSED IN PART; AND REMANDED.

� In fact, Nelson-Berger did not embalm Lelia’s husband when he died in November 1999.


� The record indicates that June Hickman, Jan Borchers, and Fred Carlson, Jr., have not sought medical treatment for their emotional distress.   


� Chapter 523A has since been repealed by Acts 2001 (79 G.A.) ch. 118 section 57. 





