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IN THE COURT OF APPEALS OF IOWA

No. 3-624 / 02-1863

Filed November 26, 2003

DELORES J. SMITH, Administrator of the ESTATE OF MAURICE CHARLES SMITH, Deceased,


Plaintiff-Appellant/Cross-Appellee,

vs.

ALAN BILLSBY,


Defendant-Appellee/Cross-Appellant,

ERIK W. SCHNECKLOTH,


Defendant.


Appeal from the Iowa District Court for Woodbury County, John D. Ackerman, Judge.


Plaintiff appeals the district court’s grant of defendant’s motion in limine and a directed verdict for defendant.  AFFIRMED.

D. C. Bradford of Bradford & Coenen, L.L.C., Omaha, Nebraska, and Michael Childs, Harlan, for appellant.


Maurice Nieland of Rawlings, Nieland, Probasco, Killinger, Ellwanger, Jacobs & Mohrhauser, L.L.P., Sioux City, for appellee.


Heard by Vogel, P.J., and Hecht and Vaitheswaran, JJ.

VOGEL, P.J.


Delores Smith, administrator of the Estate of Maurice Charles Smith, appeals the district court’s grant of Dr. Alan Billsby’s motion in limine and a directed verdict in his favor.
    We affirm.


Background Facts.  On October 17, 1997, Dr. Alan Billsby performed a colonoscopy on Maurice Charles Smith, deceased, as part of his post-cancer check-up.  That evening, Smith experienced pain in his abdomen.  His wife, Delores, phoned Dr. Billsby, who recommended taking medication for the pain; however, the pain persisted through the night.  The following morning, Delores phoned Dr. Billsby again and he instructed her to bring Smith to the hospital.  Dr. Billsby examined Smith and offered to admit him for observation but Smith opted to be released.  


Early on October 19, Smith returned to the emergency room and was admitted to the Buena Vista County Hospital.  An acute abdominal series of X-rays were performed by another physician indicating free air in Smith’s abdomen.  Dr. Billsby immediately ordered a gastrografin enema, performed and interpreted by Dr. Huffman a radiologist, to determine the location of the free air.  Dr. Huffman reported to Dr. Billsby that the test elicited no evidence of a perforation.  Next, the doctors ordered a CT scan of the abdomen and pelvis.  This too found no evidence of a perforation.  On October 20, Dr. Billsby consulted Dr. Wilkening, a gastroenterologist in Omaha, to discuss the case and hear his recommendations.  On Dr. Wilkening’s recommendation, Dr. Billsby ordered an upper GI with gastrografin.  Dr. Huffman interpreted the test finding no gross evidence of a perforation but a small perforation could not be ruled out.  Another CT scan of the abdomen was performed; again Dr. Huffman found no perforation.  On October 21, an abdominal ultrasound was performed on Smith.  Dr. Huffman interpreted the test finding no evidence of perforation.  In the evening, Smith’s abdominal pain severely worsened and Dr. Billsby elected to proceed to surgery.  During the surgery, Dr. Billsby found a perforation in Smith’s colon.  Smith was transferred to a hospital in Sioux City on October 22.  In Sioux City, Smith suffered a stroke after the I.V. containing medication was inserted into the carotid artery rather than a vein.  Smith died of septic shock on November 9, 1997, as a result of the perforated colon.  


Delores, on Smith’s behalf, filed a petition alleging negligence against Dr. Billsby and Dr. Erik Schreckloth from Sioux City, which resulted in Smith’s death.
  The district court sustained Dr. Billsby’s motion in limine challenging the testimony of Smith’s expert witness Dr. Eugene M. Zwieback.  After the close of Smith’s evidence, the district court granted Dr. Billsby’s motion for directed verdict.  Smith appeals.  



Scope of Review.  Our review of a district court’s ruling on compliance with Iowa Code section 668.11 (1997) is for abuse of discretion.  Donovan v. State, 445 N.W.2d 763, 766 (Iowa 1989).  A district court has broad discretion in ruling on such matters, and the exercise of that discretion will ordinarily not be disturbed unless it was exercised on clearly untenable grounds or to an extent clearly unreasonable.  Id.  Our scope of review of the district court’s grant of the motion for directed verdict is for correction of errors at law. Heinz v. Heinz, 653 N.W.2d 334, 338 (Iowa 2002) (citations omitted).  We consider the evidence in the light most favorable to the non-moving party.  Id.  If each element of the claim is supported by substantial evidence in the record, the court must overrule the motion.  Id. 



Compliance with Iowa Code section 668.11 (1997).  On May 6, 1999, Smith filed the expert witness statement of Dr. Eugene M. Zwieback indicating he would testify to the negligence of Dr. Schreckloth.  On June 19, 1999, Smith filed the expert witness statement of Dr. James J. Woodbury indicating he would testify to the negligence of Dr. Billsby.  Both of these filings were in accordance with Iowa Code section 668.11.  At issue here, Smith filed a supplement to Dr. Zweiback’s statement on August 23, 2002, indicating he would testify that Dr. Billsby’s care and treatment of Smith was the proximate cause of his death.  Dr. Billsby filed a motion in limine claiming the supplement did not comport with Iowa Code section 668.11.  The district court sustained the motion in limine stating that 

the amendments which the plaintiff has attempted to file in this case are tantamount to designating a new expert as against Dr. Billsby.  At no time prior to the August 16th filing has the plaintiff in any way indicated that Dr. Zweiback will testify as to any negligence whatsoever related to Dr. Billsby and, in fact, did not mention Dr. Billsby in the certification or Rule [1.508] answer of Dr. Zweiback.  The Court finds that neither Iowa Code § 668.11(1) nor what is now Iowa Rule of Civil Procedure 1.508 contemplates allowing the plaintiff to circumvent the clear intention of these rules by adding an expert immediately prior to trial, whose testimony against Dr. Billsby had not been disclosed at any time pursuant to either of those rules.  


Iowa Code section 668.11(1) requires the plaintiff to certify to the court and other parties the expert’s name, qualifications and purpose for calling the expert within one hundred eighty days of the defendant’s answer.  If subsection (1) is not complied with, the expert will not be allowed to testify absent leave by the court for good cause shown.  Iowa Code § 668.11(2).


We concur with the district court.  Dr. Zweiback’s supplemental expert witness statement was filed over two years after his initial statement and just less than two months prior to trial.  In the May 6, 1999, statement no notice was given that Dr. Zweiback would be offering expert testimony as to Dr. Billsby’s alleged negligence.  The only expert testimony Dr. Billsby was on notice of was that of Dr. Woodbury.  Based on the deposition of Dr. Woodbury taken in August 2000, two years prior to trial, Dr. Billsby decided not to offer testimony of his own expert witness at trial.  The supplemental statement of Dr. Zweiback provided notice of a newly-designated expert witness prepared to offer testimony as to Dr. Billsby’s alleged negligence.  Because of this eleventh hour designation, we agree with the district court that Smith did not timely comply with the requirements of Iowa Code section 668.11.  We find no abuse of discretion in the ruling.


Directed Verdict.  Smith next argues that the district court erred in granting Dr. Billsby’s motion for a directed verdict for lack of evidence of proximate cause of any of Dr. Billsby’s acts resulting in Smith’s death.  Dr. Billsby takes the contrary position that Smith’s failure to demonstrate proximate cause rendered the directed verdict appropriate.  As the district court noted, the specification of negligence which Smith needed to prove under this record was the failure of Dr. Billsby to proceed to surgery on October 20 as opposed to October 21.


At trial, Dr. Woodbury, certified in internal medicine and gastroenterology, testified as an expert witness for Smith.  When asked his medical opinion in this case, Dr. Woodbury testified, “Mr. Smith would have been best served had he been operated earlier than . . . the evening of the 21st.  Sufficient information, I think, was on hand on the 20th.”  Dr. Woodbury further testified the surgery should have taken place at least by October 20th, one day before the surgery was actually performed.  


Dr. Billsby moved for a directed verdict at the close of Smith’s case on the ground that Smith failed to establish Dr. Billsby breached the standard of care and failed to establish a causal relationship between Dr. Billsby’s conduct, that is waiting until October 21 to perform surgery, and Smith’s death.  The district court discussed at length the issue of proximate cause with both parties but ultimately determined Smith had not met his burden of proof for the case to go to the jury.  The district court stated, 

I believe that the lack of any expert testimony on the effect of what the delay of one day in surgery was precludes this case from being submitted to the jury.  The jury is in a position of only speculating as to what would have happened had [Dr. Billsby performed] surgery on the 20th as opposed to the 21st.


To establish a prima facie case of medical malpractice, the plaintiff must demonstrate the applicable standard of care, the violation of this standard of care, and a causal relationship between the violation and the harm allegedly suffered by the plaintiff.  Phillips v. Covenant Clinic, 625 N.W.2d 714, 718 (Iowa 2001) (citing Kennis v. Mercy Hosp. Med. Ctr., 491 N.W.2d 161, 165 (Iowa 1992)).  Expert testimony is nearly always required to establish each of these elements.  Id. (citing Kennis, 491 N.W.2d at 165 and Edwards v. City of Des Moines, 349 N.W.2d 786, 789-90 (Iowa Ct. App.1984)).  Moreover, proximate cause, like the other elements, cannot be based upon mere speculation.  Id. (citing Walls v. Jacob N. Printing Co., 618 N.W.2d 282, 286 (Iowa 2000) ("[t]he record cannot be stretched that far without rank speculation")).  No consequential fact in a case can be resolved by pure guesswork.  Id.    

The only evidence that could possibly support a claim of negligence in this case is that Dr. Billsby failed to operate on Smith prior to October 21, 1997.  While Dr. Woodbury testified there was sufficient information available on October 20 to perform surgery based on his interpretation of the X-ray and CT scan results performed that day, Dr. Woodbury did not testify regarding what impact, if any, operating one day earlier would have had on Smith’s condition, other than opining that he would have been “best served” with surgery one day sooner.  However, there is no evidence indicating whether surgery on October 20 would have prolonged or saved Smith’s life.  As such, we agree with the district court that there was not sufficient evidence to submit the issue to the jury.  In thise case, the jury was left with the responsibility of deciding a medical causation question with no expert medical opinion.  Any decision of the jury would have been pure speculation.  Phillips, 625 N.W.2d at 718.  As the district court noted, there was absolutely no evidence in the record to define the risk Dr. Billsby ran, if any, by operating on October 21 rather then October 20.  No pre-surgical tests confirmed a perforation of the colon, or the resulting peritonitis, sepsis, or septic shock.  We therefore affirm the district court’s grant of directed verdict for lack of expert medical evidence of proximate causation.


AFFIRMED.

� Dr. Billsby cross-appeals the district court’s reinstatement of the case after dismissal under Iowa Rule of Civil Procedure 1.944 and the court’s order to hold a deposition of Smith’s expert witness on the eve of trial.  Affirming the directed verdict, we need not address this cross-appeal.


� The action against Dr. Schreckloth was settled prior to trial.





