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IN THE COURT OF APPEALS OF IOWA

No. 3-191 / 02-1920 

Filed May 14, 2003

IN RE THE MARRIAGE OF JIMMY STANDIFORD and MICHELLE STANDIFORD

Upon the Petition of

JIMMY STANDIFORD,


Petitioner-Appellee,

And Concerning

MICHELLE STANDIFORD,


Respondent-Appellant.



Appeal from the Iowa District Court for Black Hawk County, Stephen C. Clarke, Judge.  


Respondent appeals from the district court’s denial of her motion to set aside a default judgment concerning a decree of dissolution.  REVERSED IN PART AND REMANDED.

Jeffrey Peterzalek of Gallagher, Langlas & Gallagher, P.C., Waterloo, for appellant.


John Wood of Beecher, Field, Walker, Morris, Hoffman & Johnson, P.C., Waterloo, for appellee.


Considered by Sackett, C.J., and Zimmer and Vaitheswaran, JJ.

SACKETT, C.J.


Respondent-appellant, Michelle Standiford, appeals from the district court’s denial of her motion to set aside a default judgment concerning a decree of dissolution.  She contends the court abused its discretion 1) in determining the decree was not a default judgment, 2) in determining her motion was untimely, and 3) in denying her motion without a hearing on the merits.  We reverse in part and remand.


Jimmy and Michelle Standiford married in March, 1996.  Jimmy filed a petition for dissolution in March of 2001.  Michelle was personally served with notice on May 16.  On June 19 the district court administrator issued an order setting a default hearing for August 2.  On July 9 an attorney hired by Michelle’s parents filed an answer on Michelle’s behalf.  A trial was scheduled for January 2002, but after Michelle’s attorney withdrew
 in January, a new trial scheduling conference was set for April 30, 2002.  On May 13 trial was set for August 27.


Neither Michelle nor any attorney on her behalf appeared for trial on August 27.  Jimmy proved up the dissolution and the court issued a decree on August 28.  Among its findings, the court stated:

The Respondent did file an answer through counsel; however, counsel has since been granted to a Motion to Withdraw and the Respondent is not currently represented by an attorney.  The Court finds that more than 90 days have elapsed and the Respondent is in default for failing to appear for trial.

The court adjudged Michelle in default, dissolved the parties’ marriage, and distributed their assets between them.  It appears Jimmy received a majority of the assets.


On October 3 Michelle, through new counsel, filed a combined motion to set aside the default judgment and motion for new trial, alleging good cause existed to set aside the decree of dissolution.  The motion was verified and set forth facts including alleged misrepresentations by Jimmy, that they had reconciled during the proceedings, and that she suffered problems with her mental health.  Jimmy filed a resistance on October 11.  The court considered the pleadings without hearing and issued its order overruling Michelle’s combined motion on October 24.  This appeal followed.


Michelle first contends the district court erred in denying her motion to set aside the default.  Our review is for an abuse of discretion.  Brandenburg v. Feterl Mfg. Co., 603 N.W.2d 580, 584 (Iowa 1999).  A trial court abuses its discretion if it sets aside a default judgment under rule [1.971] without some proper basis in the record.  In re Estate of Staab, 192 N.W.2d 804, 808 (Iowa 1971); Insurance Co. of N. Am. v. Sperry & Hutchison Co., 168 N.W.2d 753, 757 (Iowa 1969).  We are more reluctant to interfere with a court's grant of a motion to set aside a default than with its denial.  Central Nat’l Ins. Co. of Omaha v. Insurance Co. of N. Am., 513 N.W.2d 750, 753 (Iowa 1994).  We think all doubt should be resolved in favor of setting aside the default judgment.  This “reflects our view of the underlying purpose of rule [1.971]:  ‘to allow a determination of controversies on their merits rather than on the basis of nonprejudicial inadvertence or mistake.’"  Brandenburg, 603 N.W.2d at 584 (quoting Whitehorn v. Lovik, 398 N.W.2d 851, 853 (Iowa 1987)).


The basis for the court overruling Michelle’s motion was that the judgment “was a judgment after trial and not a default judgment.”  The court made no analysis of Michelle’s verified statements most of which Jimmy denied showed any good cause.

In the decree of dissolution, the court specifically found and adjudged Michelle to be in default.  Michelle argues, and we agree, the decree was a default judgment.  We conclude what the court termed a “trial” was akin to hearing “any evidence or accounting required to warrant the judgment” as set forth in Iowa Rule of Civil Procedure 1.973.  We determine the district court erred in overruling Michelle’s motion to set aside the default on this basis.


Michelle also contends the district court abused its discretion in overruling her motion to set aside the default without holding a hearing on the motion.  Under rule 1.977, “[o]n motion and for good cause shown . . . the court may set aside a default.”  Michelle argues this presumes some method for showing good cause, which could be by having a hearing on the motion.
  We find no requirement in our rules that a court hold a hearing on all motions.  Under rule 1.431(6), evidence may be presented to the court by affidavit or otherwise as the court directs, including a hearing. Michelle presented evidence by affidavit which the district court did not address or consider.  While the district court in this case might have benefited from holding a hearing, we conclude it did not err in ruling on the motions without hearing.


Finally, Michelle contends the court erred in determining her motion was untimely.  Michelle filed a motion to set aside the default and a motion for new trial.  The district court had two numbered paragraphs in its ruling on Michelle’s motions.  We understand the first numbered paragraph, which refers to the default, to be the ruling on her motion to set aside the default.  We understand the second numbered paragraph to address Michelle’s motion for new trial, not her motion to set aside the default.  The decree of dissolution was issued on August 28.  Michelle’s motions were filed on October 3.  A motion for new trial must be filed within ten days of the judgment.  Iowa R. Civ. P. 1.1007.  The district court correctly determined the motion was untimely.


Based on our conclusions set forth above, we reverse that portion of the district court’s ruling that overruled Michelle’s motion to set aside the default and remand for such further proceedings as may be appropriate.


REVERSED IN PART AND REMANDED.


Zimmer, J. dissents.

ZIMMER, J. (dissents)

I would affirm the trial court’s decision to overrule the respondent’s motion to set aside default.

� Among the reasons for her attorney’s withdrawal were 1) Michelle refused to meet with him to discuss the status of the dissolution, 2) her whereabouts were unknown to the attorney although they had spoken twice by telephone, and 3) Michelle left court-ordered hospitalization in July 2001, resulting in a warrant being issued for her arrest.


� Michelle’s motions to set aside the default and for new trial did not contain any request for a hearing on the motions.


� Had the motion for new trial been timely, we note rule 1.1005 states it would be “heard pursuant to rule 1.431(6).”





