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IN THE COURT OF APPEALS OF IOWA

No. 3-736 / 02-1945
Filed November 26, 2003

AMERICAN NATIONAL CAN COMPANY,


Petitioner-Appellant,

vs.

BONNIE GILLELAND,


Respondent-Appellee.


Appeal from the Iowa District Court for Polk County, Scott D. Rosenberg, Judge.

Employer appeals an adverse judicial review decision which found substantial evidence existed to support a finding that claimant was permanently and totally disabled.  AFFIRMED.


Timothy Wegman and Joseph Barron of Peddicord, Wharton, Spencer & Hook, L.L.P., Des Moines, for appellant.


Elizabeth Flansburg of Lawyer, Dougherty, Palmer & Flansburg, P.L.C., West Des Moines, for appellee.

Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

ZIMMER. J.


Appellant American National Can Company (ANCC) claims the district court erred in affirming the Iowa workers’ compensation commissioner’s finding that Bonnie Gilleland was permanently totally disabled.  We affirm.


I.
Background Facts and Proceedings

In October 1999 Bonnie Gilleland filed a claim with the Iowa workers’ compensation commissioner seeking benefits under the Iowa workers’ compensation act, Iowa Code chapter 85 (1999).  She alleged cumulative trauma to both upper extremities with an injury date of May 5, 1997.  

The record reveals Gilleland worked for ANCC as a bag machine operator for approximately twenty years before developing bilateral carpal tunnel syndrome in late 1996 or early 1997.  Prior to working at ANCC, Gilleland worked in a factory as a production worker and in a large commercial laundry as a shirt presser.  While working at ANCC, Gilleland suffered various injuries to her arms and hands including carpal tunnel syndrome, trigger finger in her thumbs and index fingers, flexor tenosynovitis, Raynaud’s phenomenon, and overuse syndrome.  Initially, she received conservative treatment.  However, those treatments failed and Dr. Teri S. Formanek performed carpal tunnel releases on her left side on August 4, 1997, and on her right side on September 5, 1997.  Dr. Formanek opined that Gilleland’s injuries were the result of a combination of work activities and an underlying hyperthyroid condition.

Following her surgeries, Gilleland made several attempts to return to her job at ANCC with restrictions.  However, each time she tried to go back to work her hands would ache and begin to swell up.  On June 16, 1998, Dr. Formanek took Gilleland off work completely so that she could rest her hands.  

Dr. Formanek saw Gilleland for the last time on October 27, 1998.  On that date, he injected the right side of Gilleland’s right thumb flexor sheath and told her that she should have another re-injection or a surgical release of the index and thumb flexor tendons.  He noted that these suggestions would only ease her pain.  He indicated she would probably be intolerant of the work she had been performing because of the possibility of recurrent symptoms.  

Gilleland has not worked at ANCC since June of 1998.  In 1999, she applied for social security disability benefits.  Gilleland was awarded benefits dating back to June 1998 after the Social Security Administration declared her disabled.

Several physicians provided treatment to Gilleland for the injuries she received while working at ANCC.  They all agreed that Gilleland is no longer capable of working as a factory production worker.  They also agreed that she should avoid repetitive use of her upper extremities.

Hearing on Gilleland’s claim for benefits was held before a deputy workers’ compensation commissioner on April 5, 2001.  The deputy granted Gilleland a permanent total disability award.  ANCC appealed and the chief deputy workers’ compensation commissioner affirmed the deputy’s decision.  ANCC then petitioned for judicial review before the district court and the agency decision was upheld.  ANCC appeals.

II. Scope of Review

Our review of a final decision of the workers’ compensation commissioner is for correction of errors of law.  Second Injury Fund v. Shank, 516 N.W.2d 808, 812 (Iowa 1994).  We determine whether the district court correctly applied the law in exercising its section 17A.19(8) judicial review function.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194, 198 (Iowa 2001).  When we review findings of the workers’ compensation commissioner, those findings carry the effect of a jury verdict.  Kostelac v. Feldman’s, Inc., 497 N.W.2d 853, 856 (Iowa 1993).  An agency’s decision must be supported by substantial evidence and unaffected by any error of law.  See Iowa Code § 17A.19(10).  Evidence is substantial if a reasonable mind would accept it as adequate to reach the conclusion at issue.  Kostelac, 497 N.W.2d at 856.  The mere fact that we could draw inconsistent conclusions from the same evidence does not mean that substantial evidence does not support the commissioner’s determination.  Id.  The ultimate question is not whether the evidence supports a different finding but whether it supports the findings the commissioner actually made.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 271 (Iowa 1995).

III.
Analysis


Here, as in the district court, the only issue on appeal is whether there is substantial evidence in the record to support the agency’s finding that Gilleland is permanently totally disabled.  ANCC claims Gilleland’s entitlement to disability benefits does not reach the permanent total level.  ANCC claims Gilleland is capable of working in employment that does not require intensive use of her hands.  Upon review of the record we conclude substantial evidence supports the conclusion that Gilleland is permanently and totally disabled.  


Our supreme court has defined and described the factors and circumstances giving rise to a permanent and total disability.

Industrial disability means reduced earning capacity.  Bodily impairment is merely one factor in gauging industrial disability.  Other factors include the worker’s age, intelligence, education, qualifications, experience, and the effect of the injury on the worker’s ability to obtain suitable work.  When the combination of factors precludes the worker from obtaining regular employment to earn a living, the worker with only a partial functional disability has a total industrial disability.


….

The question is more than … what the evidence shows [the employee] “can or cannot do.”  The question is the extent to which the injury reduced [the employee’s] earning capacity.  This inquiry cannot be answered merely by exploring the limitations on his ability to perform physical activity associated with employment.  It requires consideration of all of the factors that bear on his actual employability.

Guyton v. Irving Jensen Co., 373 N.W.2d 101, 103-04 (Iowa 1985) (citations omitted).


A total disability is not a state of absolute helplessness.  IBP, Inc. v. Al-Gharib, 604 N.W.2d 621, 633 (Iowa 2000).  A permanent and total disability “occurs when the injury wholly disables the employee from performing work that the employee’s experience, training, intelligence, and physical capacities would otherwise permit the employee to perform.” Id.  A claimant’s functional impairment is but one consideration in determining the industrial disability.  Diederich v. Tri-City Ry. Co., 219 Iowa 587, 594, 258 N.W. 899, 902 (1935).

In reaching his decision, the deputy commissioner considered Gilleland’s limited ability to work with her hands, as well other factors which support a loss of earning capacity.  He considered the fact that Gilleland was fifty-eight years old at the time of the agency hearing, had less than a tenth grade education, and had no experience other than as a factory production worker.  The deputy concluded these factors precluded Gilleland from performing the type of work she is qualified for and has done in the past.  He further noted that “by training, education, and experience, Gilleland at this time is capable only of work that does require substantial use of her nearly useless hands.”


Given Gilleland’s age, functional impairment, work experience, and her limited education, a reasonable person could conclude Gilleland is permanently and totally disabled.  Accordingly, we agree with the district court’s conclusion that there is substantial evidence to support the agency’s findings.  The district court’s ruling on judicial review is affirmed.


AFFIRMED.
