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IN THE COURT OF APPEALS OF IOWA

No. 3-014 / 02-0200

Filed April 4, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

HEATHER MARIE BEGEY,


Defendant-Appellant.


Appeal from the Iowa District Court for Muscatine County, Patrick J. Madden, Judge.


Heather Begey appeals her conviction for homicide by vehicle.  AFFIRMED.

Kent Simmons, Davenport, for appellant.


Thomas J. Miller, Attorney General, Karen Doland, Assistant Attorney General, Richard Phillips, County Attorney, and Alan Ostergren, Assistant County Attorney, for appellee.


Heard by Huitink, P.J., and Mahan and Hecht, JJ.

HUITINK, P.J.

Heather Begey appeals her conviction, after a jury trial, for homicide by vehicle, in violation of Iowa Code section 707.6A(2)(a) (2001).  We affirm.

I.  Background Facts and Proceedings.

The events leading up to Michael Sissel’s death and resulting homicide charges against Begey originated in a dispute between Sissel and Begey’s mother over ownership of an automobile.  Begey’s mother told her that she could have the automobile if Begey retrieved it from Sissel.


On July 20, 2001, Begey went to Sissel’s house to take the disputed car.  She found the car parked in Sissel’s driveway with the motor running.  As she was getting into the car, Sissel confronted her.


Eyewitness testimony indicates the car began rolling towards Sissel and he either jumped or was propelled on to the hood of the car.  Begey then drove away with Sissel on the hood of the car.  Additional witnesses stated Sissel appeared to be frightened and was heard yelling at Begey to slow down.  The record also includes testimony that Begey was driving at approximately thrity-five miles per hour in a twenty-five-mile-per-hour speed zone.


When Begey stopped for a stop sign, Sissel fell from the hood of the car.  Witnesses testified that he backpedaled two or three steps, fell over backwards, hit his shoulder, and then hit his head on the ground.  After his head hit the ground, Sissel “somersaulted” and landed in the street.  Begey drove away accelerating quickly enough to cause the tires of the car to squeal.


Begey was charged with murder in the second degree and vehicular homicide by driving in a reckless manner.  A jury found her guilty of involuntary manslaughter and vehicular homicide.  The district court determined these charges merged and sentenced Begey to a term of imprisonment not to exceed ten years on the conviction for vehicular homicide.  Begey appeals, claiming she received ineffective assistance of counsel.


II.
Standard of Review

Our review of an allegation of ineffective assistance of counsel is de novo.  State v. Bergmann, 600 N.W.2d 311, 313 (Iowa 1999).  To establish a claim of ineffective assistance of counsel, a defendant must show (1) the attorney failed to perform an essential duty, and (2) prejudice resulted to the extent it denied defendant a fair trial.  State v. Ceaser, 585 N.W.2d 192, 195 (Iowa 1998).


In proving the first prong, the defendant faces a strong presumption the performance of counsel falls within a wide range of reasonable professional assistance.  State v. Hepperle, 530 N.W.2d 735, 739 (Iowa 1995).  We will not second guess reasonable trial strategy.  State v. Wissing, 528 N.W.2d 561, 564 (Iowa 1995).  The second prong is satisfied if a reasonable probability exists that, but for counsel's unprofessional errors, the result of the proceeding would have been different.  Davis v. State, 520 N.W.2d 319, 321 (Iowa Ct. App. 1994).


III.
Motion for Judgment of Acquittal

Begey claims she received ineffective assistance because trial counsel did not move for a judgment of acquittal on the vehicular homicide charge.  In determining whether a motion for judgment of acquittal would be successful, the relevant inquiry is whether the evidence presented is sufficient to sustain a conviction of the offense in question.  State v. Breitbach, 488 N.W.2d 444, 446 (Iowa 1992).  There must be "such evidence as could convince a rational trier of fact that the defendant is guilty of the crime charged beyond a reasonable doubt."  State v. LaPointe, 418 N.W.2d 49, 51 (Iowa 1988).  We examine the evidence in the light most favorable to the verdict.  Breitbach, 488 N.W.2d at 446.


A.
Recklessness

The State alleged Begey unintentionally caused Sissel's death by driving a motor vehicle in a reckless manner with willful or wanton disregard for the safety of persons or property.  See Iowa Code § 707.6A(2)(a).  The elements of recklessness are:  (1) a conscious and intentional operation of a motor vehicle; (2) in a manner that creates an unreasonable risk of harm to others; (3) when this risk is or should have been known to the driver.  State v. Atwood, 602 N.W.2d 775, 784 (Iowa 1999).  The State must prove, "the defendant engaged in conduct 'fraught with a high degree of danger,' conduct so obviously dangerous that the defendant knew or should have foreseen that harm would flow from it."  State v. Sutton, 636 N.W.2d 107, 112 (Iowa 2001) (quoting State v. Torres, 495 N.W.2d 678, 681 (Iowa 1993)).


Begey contends there is insufficient evidence she drove in a reckless manner.  She claims she was driving the speed limit, twenty-five miles per hour, or at the most, thirty-miles per hour.  Under the fact of this case, however, a jury could find driving even twenty-five miles per hour was reckless considering Sissel was on the hood of the car.  Begey admitted at trial:

Q.  We can agree that it's dangerous to drive with a person on the hood of your car, right?  A.  Of course.

Q.  A person could fall off, correct?  A.  Correct.

Q.  A car traveling even at slow speeds is still going much faster than a human body can take if it hits the ground, right?  A.  I suppose so.

The jury could find that by driving with Sissel clinging to the hood of the car, Begey knowingly created an unreasonable risk of harm to him.  Begey has failed to show a motion for judgment of acquittal on the issue of recklessness would have been successful.


B.
Proximate Cause

Begey claims there was insufficient evidence to show her conduct caused Sissel's death.  She asserts Sissel caused his own death by jumping on the vehicle, and then sliding off the car while it was still moving.  A defendant may be criminally responsible for a victim's death if the defendant's conduct is a proximate cause of the death.  State v. Shortridge, 555 N.W.2d 843, 845 (Iowa Ct. App. 1996).  A defendant may be relieved of criminal responsibility if an intervening act breaks the chain of causal connection between the defendant's actions and the victim's death.  State v. Garcia, 616 N.W.2d 594, 596 (Iowa 2000).  However, for an intervening act to relieve a defendant of criminal responsibility, the intervening act must be the sole proximate cause of death.  Id.

During cross-examination, Begey admitted she caused Sissel's death:

Q.  You agree that you caused Jay Sissel's death, right?  A.  Yes.

Q.  Because of the way you drove with Jay on the hood of his car, Jay died, right?  A.  I guess it was because of the way I drove.

Furthermore, there was sufficient evidence in the record to allow the jury to find Sissel was propelled onto the hood of the car as Begey rolled forward and fell from the hood when she made an abrupt stop.   Raising the issue of proximate cause in a motion for judgment of acquittal would have been unsuccessful.


C.
Justification

Begey contends there was such overwhelming evidence of justification that a motion for judgment of acquittal would have been successful.  On appeal, she states she reasonably believed she was in danger and that she needed to keep the car in motion so that Sissel would remain on the car instead of getting off and possibly harming her.


As the State points out, Begey's trial testimony does not support her claim on appeal that she was afraid of Sissel.  She testified only that he was "relatively angry."  There was no evidence of any actions or statements by Sissel that were a threat to Begey.  One witness testified Sissel looked "scared" as he clung to the hood of the car.  Another witness testified he was screaming, "Please stop the car, I want to get off, stop," as the car went "flying down the street."  The State presented substantial evidence to show Begey's actions were not justified.  A motion for judgment of acquittal on this ground would also be unsuccessful.


IV.
Jury Instructions

Begey claims she received ineffective assistance because her trial counsel did not object to certain jury instructions.


A.
Recklessness

The jury was instructed:

A person is "reckless" or acts "recklessly" when she willfully disregards the safety of persons or property.  It is more than a lack of reasonable care which may cause unintentional injury.  Recklessness is conduct which is consciously done with willful disregard of the consequences, and a person knows or should know a risk of harm to another or to property is created.  Though recklessness is willful, it is not intentional in the sense that harm is intended to result.

Begey asserts the jury instruction should have included the language that "for recklessness to exist the act must be fraught with a high degree of danger."  Sutton, 636 N.W.2d at 112; Torres, 495 N.W.2d at 681.


The district court gave the Iowa Criminal Jury Instruction on recklessness.  Our supreme court has previously upheld use of the uniform instruction to define recklessness.  State v. Caldwell, 385 N.W.2d 553, 556 (Iowa 1986).  Furthermore, we are generally reluctant to disapprove uniform instructions.  State v. Johnson, 534 N.W.2d 118, 127 (Iowa Ct. App. 1995).  We determine defense counsel did not breach an essential duty by failing to request a different instruction.


B.
Proximate Cause

Begey claims defense counsel should have requested a separate instruction which connected recklessness to the cause of death.  The instruction which was given stated:

The State must prove all of the following elements of Homicide By Vehicle under Count II:

1.
On or about the 20th day of July, 2001, the defendant drove a motor vehicle in a reckless manner.

2.
The defendant's acts unintentionally caused the death of Michael Jay Sissel.

3.
The defendant was not acting with justification.

If the State has proved all of the elements, the defendant is guilty of Homicide By Vehicle under Count II.  If the State has failed to prove any of these elements, the defendant is not guilty of Homicide by Vehicle.

We consider all of the instructions together, not piecemeal or in artificial isolation.  State v. Simpson, 528 N.W.2d 627, 632 (Iowa 1995).  We conclude the instructions, taken as a whole, adequately explain the concept of proximate cause.


V.
Closing Arguments

Begey contends that in closing arguments her trial counsel failed to argue the defense of justification in regard to the charge of vehicular homicide.  She disagrees with counsel's decision to focus the closing argument on the charge of second-degree murder.  As we noted above, we will not second guess reasonable trial strategy.  See Wissing, 528 N.W.2d at 564.  Defense counsel may reasonably focus on certain issues in closing argument.  See Nims v. State, 401 N.W.2d 231, 235 (Iowa Ct. App. 1986).


VI.
Offer of Proof

During the trial, defense counsel sought to introduce the testimony of Fred Cogdill regarding an incident between Sissel and Begey's mother, which Begey might have observed, and was intended to show Begey was afraid of Sissel.  Defense counsel attempted to elicit Begey's testimony on this subject, but the district court sustained the prosecutor's objection to improper character evidence.  No offer of proof was made regarding Begey's proposed testimony.  The court also ruled Cogdill could not testify.  Cogdill's deposition was given as an offer of proof of his testimony.


On appeal, Begey contends defense counsel erred by failing to make an offer of proof of her testimony and failing to bring Cogdill in for testimony in an offer of proof.  We determine Begey has not shown she was prejudiced by counsel's actions.  An offer of proof was made regarding Cogdill's testimony on this subject.  Additionally, Begey was given ample opportunity to testify concerning her alleged fear of Sissel, but she did not do so.


Considering all of the issues raised in this case, we determine Begey has failed to show she received ineffective assistance of trial counsel.  We affirm her conviction and sentence.


AFFIRMED.

Mahan, J., concurs; Hecht, J., concurs in part and dissents in part.

HECHT, J., (concurring in part and dissenting in part)


I concur in the majority’s determination that defense counsel did not provide ineffective assistance of counsel by failing to file a motion for judgment of acquittal.   However, I respectfully dissent in part.  The record contains substantial evidence that Begey was afraid
 of Sissel.  The district court prevented Begey from meaningfully asserting a justification defense when it excluded evidence that Begey had recently observed Sissel attack and assault her mother while she was driving a motor vehicle.
  I would therefore reverse the conviction and remand for a new trial because I believe the district court’s evidentiary rulings violated Begey’s due process right to put on a defense.  See Washington v. Texas, 388 U.S. 14, 19, 87 S. Ct. 1920, 1923, 18 L. Ed. 2d 1019, 1023 (1967); State v. Fox, 491 N.W.2d 527, 530 (Iowa 1992).

I also disagree with the majority’s rejection of Begey’s claims that her trial counsel was ineffective for failing to (1) object to the definition of “recklessness” given to the jury in instruction number twenty-nine, and (2) assert the defense of justification against the charge of vehicular homicide in the closing argument.  If, as I urge, Begey is not granted a new trial, these claims should be preserved for possible postconviction relief proceedings. 

� A reasonable juror could find on this record that (1) Begey locked the doors of the car before she began to drive it; and (2) Sissel positioned himself on the hood of the car, pounded the car with his hand, and yelled, “Get the fuck out of my car, you bitch.”  Although Begey did not expressly testify that she was afraid of Sissel, a man with a very large build, the district court justifiably found the record sufficient to support a jury instruction on the issue of justification.    


� The district court excluded this evidence both by sustaining an objection to the testimony of Begey and by excluding the testimony of Cogdill. 





