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IN THE COURT OF APPEALS OF IOWA

No. 3-631 / 02-2001

Filed September 10, 2003

TERRY THEILEN, Executor of the Estate of ELMER THEILEN,


Plaintiff-Appellant,

vs.

JERRY THEILEN and MARY THEILEN,


Defendants-Appellees.

------------------------------------------------------

JERRY THEILEN,


Counterclaimant-Appellee,

vs.

TERRY THEILEN,


Defendant to Counterclaim-Appellant.


Appeal from the Iowa District Court for Cerro Gordo County, James M. Drew, Judge.


Terry Theilen, as the executor of the estate of Elmer Theilen, appeals the ruling denying his claims of breach of fiduciary duty and breach of contract against Jerry and Mary Theilen.  AFFIRMED.

Erin Bolinger, Mason City, for appellant.


Joel Yunek of Laird, Heiny, McManigal, Winga, Duffy & Stambaugh, P.L.C., Mason City, for appellee.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

VOGEL, P.J.

The estate of Elmer Theilen, by its executor, Terry Theilen, sought repayment by Jerry Theilen and his wife, Mary, of a purported $17,000 loan.  The district court, concerned with the credibility of all three
 of the decedent’s children, found a lack of evidence to grant the estate relief.  

We agree that the evidence consists mainly of conjecture and is the result of family discord following the death of Elmer.  On our de novo review, see In re Estate of Herm, 284 N,W.2d 191, 1999 (Iowa 1979), we agree with the district court’s finding of facts and conclusion that the petition must be dismissed for want of proof.  


AFFIRMED.

� Dawn Theilen, a sibling to Terry and Jerry, testified but was not party to the action.





