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IN THE COURT OF APPEALS OF IOWA

No. 3-740 / 02-2014
Filed November 17, 2003

ROGER'S BACKHOE SERVICE, INC.,


Plaintiff-Appellee,

vs.

JEFFREY S. NICHOLS,


Defendant-Appellant,

SCOTT PRICE, d/b/a PRICE-BUILT CONSTRUCTION,


Defendant.


Appeal from the Iowa District Court for Muscatine County, Patrick J. Madden, Judge.


Defendant-appellant appeals from the district court judgment in favor of plaintiff in its suit on open account.  REVERSED.

Kevin Shea in association with Nazette, Marner, Wendt, Knoll & Usher, L.L.P., Cedar Rapids, for appellant.


William Creasey of Goedken & Creasey, Muscatine, for appellee.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

SACKETT, C.J.

Defendant-appellant, Jeffrey Nichols, appeals from the district court judgment in favor of plaintiff, Roger’s Backhoe Service (Roger’s) in its suit on open account.  Nichols contends the court erred (1) in granting recovery based on an open account and (2) in finding any agreement existed between the parties.  We reverse.


Nichols operates a funeral home and planned to add a crematorium.  He contracted with Roger’s for demolition and removal of a foundation and a parking lot to prepare the site for construction.  Roger’s completed the work and Nichols paid in full.  At Roger’s recommendation, Nichols then hired Scott Price as construction contractor.  Plans, approved by the city, called for water runoff from the parking lot to drain into an alley behind the funeral home.  Roger’s was unable to provide a bid on the construction phase because the architect’s drawings did not contain elevations.  Price hired Roger’s to perform certain site work and paid when the work was completed.


Before construction began, Muscatine city officials indicated to Roger’s the water drainage would have to be routed into the underground Papoose Creek storm sewer system.  The city, however, was unable to tell the parties the exact location of the sewer.  The city thought the sewer was about fourteen feet deep.  Nichols, Price, and Roger’s were all told of the city’s requirements and were present when excavation began.  As Roger’s attempted to locate the sewer, Nichols told Roger’s and Price the city would have to pay for locating the sewer.  After three days of excavation, Roger’s found the sewer twenty feet deep and across the lot from where the city thought it was.  Because of the depth of the sewer and potential damage to the system if an attempt were made to connect to it, the city withdrew its requirement and allowed the water drainage to be routed into the alley as initially planned.  Roger’s filled in the excavations and sent Nichols a bill.  Nichols refused to pay, claiming Roger’s was a subcontractor of Price and Price should pay.  Price claimed the excavation was not part of his contract with Nichols and Nichols should pay.  Roger’s filed a petition on open account naming both Nichols and Price as defendants.  Price filed a cross-claim against Nichols for contribution if Roger’s were to obtain a judgment against Price.


The district court found there was no written contract between Roger’s and Nichols.  It determined “Nichols had an affirmative obligation to instruct Roger’s not to complete the excavation work if it didn’t want the work done.”  The court determined “Nichols impliedly approved the work performed by Roger’s.”  The court directed Nichols to pay Roger’s for the work performed in the amount of just over $10,000 plus interest.  Nichols appeals.


Our review is for errors at law.  Iowa R. App. P. 6.4; Van Oort Constr. Co., Inc. v. Nuckoll’s Concrete Serv., Inc., 599 N.W.2d 684, 689 (Iowa 1999).  The district court’s findings have the effect of a special verdict and are binding on us if supported by substantial evidence.  Data Documents, Inc. v. Pottawattamie County, 604 N.W.2d 611, 615 (Iowa 2000).  We view the evidence in the light most favorable to upholding the district court’s judgment.  Id.  We are not bound by the district court’s conclusions of law.  Fausel v. JRJ Enters., Inc., 603 N.W.2d 612, 617 (Iowa 1999).


Roger’s filed a “petition on open account” alleging “all work was performed and materials supplied on a time and material basis for site preparation and construction . . . .”  Roger’s made a written bid on the site preparation work, including demolishing an old garage, sidewalk, and asphalt parking area, and filling in the basement of the house that was removed and grading the area.  The fixed price for the work originally was $7500.  Roger’s revised that bid to $4500 when it was determined much of the old concrete could be buried in the basement instead of hauling it away.  The work bid was completed and Nichols paid in full.  The October 7, 1998 invoice lists the $4500 as “cost per bid.”  The district court’s finding there was no contract between Roger’s and Nichols is not supported by substantial evidence.


“A ‘continuous, open, current account’ is one ‘which is not interrupted or broken, not closed by settlement or otherwise, and is a running, connected series of transactions.’”  Griffith v. Portlock, 233 Iowa 492, 498, 7 N.W.2d 199, 202 (1942) (quoting Tucker v. Quimby, 37 Iowa 17, 19 (1873)).  It involves “an agreement between parties who have had monetary transactions that all the items of the account representing such transactions, and the balance struck, are correct, together with a promise, express or implied, to pay such balance.”  Weaver Constr. Co. v. Farmers Nat’l Bank, 253 Iowa 1280, 1287, 115 N.W.2d 804, 808 (1962).  The site preparation in the bid was not, as Roger’s alleged in its petition, on a “time and material basis.”  It was a single, completed contract.  As such, it cannot be the basis for a claim based on open account.  The district court erred in concluding there was an open, ongoing relationship between Roger’s and Nichols.


Much of the court’s decision revolves around its conclusion Nichols impliedly approved the excavation work because he did not go out and tell Roger’s, “stop digging now.”  The court concluded it was not sufficient for Nichols to say he was not authorizing the work and that the city would have to pay for it.  The district court apparently determined an implied contract existed between Nichols and Roger’s.  We note that Roger’s did not allege any oral or written contract in its petition as required by Iowa Rule of Civil Procedure 1.418 if it were claiming a breach of contract.  Roland A. Wilson and Assocs. v. Forty-O-Four Grand Corp., 246 N.W.2d 922, 925 (Iowa 1976) (“One who seeks recovery on a contract has the burden to plead and prove the contract and his performance.”).


A contract or agreement may be expressed in writing or words or implied from the actions of the parties.  See Newman v. City of Indianola, 232 N.W.2d 568, 574 (Iowa 1975).  “When it is manifested by conduct it is said to be implied in fact.”  Ringland-Johnson-Crowley Co. v. First Cent. Serv. Corp., 255 N.W.2d 149, 152 (Iowa 1977).  “An implied in fact contract arises from the conduct of the parties, not merely from their relationship, and requires an expression of assent.”  Irons v. Cmty. State Bank, 461 N.W.2d 849, 855 (Iowa Ct. App. 1990).  To prove an implied in fact contract, Roger’s must show (1) the services were carried out under such circumstances as to give Nichols reason to understand: (a) they were performed for him and not some other person, and (b) they were not rendered gratuitously, but with the expectation of compensation from Nichols; and (2) the services were beneficial to Nichols.  See Iowa Waste Sys., Inc. v. Buchanan County, 617 N.W.2d 23, 30 (Iowa Ct. App. 2000).  The district court did not determine the excavation was beneficial to Nichols.  We cannot conclude Nichols benefited from the excavation.  The disturbance of the site caused by the excavation required the removal of all the old foundations, concrete, and asphalt which had been left on site as fill.  The compacting the new fill and letting it settle delayed construction for several weeks.  The district court erred in concluding an implied agreement existed between Roger’s and Nichols.


Because there was no open account or implied agreement between Roger’s and Nichols, we reverse the judgment of the district court.


REVERSED.

