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IN THE COURT OF APPEALS OF IOWA

No. 3-587 / 02-2068
Filed October 15, 2003

IN THE INTEREST OF T.J.H. and L.M.H., Minor Children,

N.J.H., Father,


Appellant.


Appeal from the Iowa District Court for Polk County, D. J. Stovall, Judge.


Father appeals the district court’s ruling denying his petition to terminate the parental rights of his children’s mother.  AFFIRMED.

Beth Townsend of Fiedler & Townsend, P.L.C., Johnston, for appellant-father.


Nan Tiernan of The Nan Tiernan Law Firm, P.L.C., Des Moines, for appellee-mother.


Thomas Graves of Jackowski, Krell & Graves, Clive, for minor children.


Considered by Sackett, C.J., and Miller and Hecht, JJ.

HECHT, J.

I.  Background Facts and Proceedings.  Nathan and Wendy were married and had two children of the marriage, Thomas and Levi.  The couple divorced on July 18, 1997, and Nathan received physical care of the children.  Wendy was ordered to pay child support, and the decree provided she would have visitation “at such times as the parties may agree.”  


Since the divorce, Wendy has seen her sons infrequently.  Wendy maintains this is because Nathan and his new wife have been uncooperative and not made the boys easily available to her.  Nathan contends Wendy rarely calls to talk to the boys or to schedule visitation.  Once visits are arranged, Wendy has often cancelled due to transportation problems.  Wendy has moved dozens of times since the divorce, and Nathan complains that he usually doesn’t know how to reach Wendy.


Wendy has not held steady employment since the divorce.  At the time of trial, her child support was more than $6000.00 in arrears.  Although some support payments have been involuntarily garnished from her wages, the majority of the support Wendy has paid has been voluntary.  Wendy testified that she paid support whenever she was able and had at times borrowed money from her boyfriend to make the payments.  She also testified that she had lost several jobs because she missed the boys so much she was unable to function at work.  


Nathan remarried, and the boys love and have a good relationship with their stepmother, Cora.  Nathan and Cora have discussed with Wendy the possibility of her voluntarily giving up her parental rights to the boys so that Cora can adopt them.  While Wendy concedes she has not been a good mother and has not been available to the boys, she has resisted these requests from her ex-husband.  


Levi was diagnosed with muscular dystrophy prior to Wendy and Nathan’s divorce, and his physical condition has been steadily deteriorating.  Despite having been provided the name and location of Levi’s physicians, Wendy has not had any contact with them.  In July 2002, Levi attempted suicide, was hospitalized, and began receiving therapy.  Nathan testified that Levi’s actions were a direct result of a phone conversation he had with Wendy.  Wendy has had no contact with Levi’s counselor and testified that she did not hear of the suicide attempt until long after it had occurred.  


Nathan filed a petition to have Wendy’s parental rights terminated pursuant to Iowa Code section 600A (2001).  At the trial both Levi’s counselor and the children’s guardian ad litem testified that they believe it is in the children’s best interests to have Wendy’s parental rights terminated.  The district court determined that Nathan had not established by clear and convincing evidence that Wendy had abandoned the children, as required by Iowa Code chapter 600A (2001).  The district court further found that Nathan had not proved it was in the children’s best interests to have Wendy’s rights terminated.  Nathan appeals.

 II.  Scope of Review.  Our review is de novo.  Iowa R. App. P. 6.4.  We will give weight to the trial court’s findings of fact, particularly when assessing the credibility of the witnesses, but are not bound by them.  In re T.D.C., 336 N.W.2d 738, 740-41 (Iowa 1983).  

III.  Discussion.  Nathan contends the district court erred by not concluding Wendy had abandoned the children and by not concluding it was in the children’s best interests to have Wendy’s parental rights terminated.  Wendy argues that although the district court included the conclusion that Nathan had not proved it was in the children’s best interests to have Wendy’s rights terminated, this conclusion was unnecessary because the district court had first determined that the statutory grounds for termination were not established.  We agree with Wendy.  Because we also conclude that Nathan has failed to prove that Wendy abandoned her children, as required by Iowa Code chapter 600A, we do not need to reach the question of whether termination is in the children’s best interest.  Although the children’s welfare is always of paramount concern in a termination case, In re Goettsche, 311 N.W.2d 104, 105 (Iowa 1981), a statutory ground for termination must be established before we inquire whether the termination in is the children’s best interests.  In re B.G.C., 496 N.W.2d 239, 245 (Iowa 1992).  


Chapter 600A allows for the involuntary termination of parental rights if it is established that a parent has abandoned her children.  Iowa Code section 600A.2(18) defines abandonment as when

a parent . . . rejects the duties imposed by the parent-child relationship . . .  which may be evinced by the person, while being able to do so, making no provision or making only a marginal effort to provide for the support of the child or to communicate with the child.

It is critical that a parent must both have the intent to abandon her children, as well as commit the acts which evidence that intent.  In re Burney, 259 N.W.2d 322, 324 (Iowa 1977).  


Nathan contends that Wendy’s failure to pay child support demonstrates her abandonment of her children.  While Wendy was approximately $6000.00 behind in her child support payment at the time of trial, the record demonstrates she has paid almost $10,000.00 total in child support.  Although roughly $2000.00 in support payments has been garnished involuntarily, either from her wages or tax refunds, the record shows Wendy paid about $8000.00 voluntarily when she was financially able, including payments toward her arrearage in 2001 and 2002.  Given Wendy’s voluntary partial but substantial payment of both scheduled payments and arrearage, we cannot conclude Wendy intended to abandon her children by failing to provide them with financial support.


Nathan further argues that Wendy’s sporadic contact with the boys indicates her intent to abandon them.  Certainly Wendy’s contact with her sons has been minimal and her excuses weak.  However, Wendy has maintained some contact with her children, and we give proper weight to the district court’s determination that part of the blame for Wendy’s lack of contact lies with “Nathan’s heavy-handedness in monitoring when Wendy should and should not have visitation and if so, what the conditions would be thereon.”  We again agree with the district court and cannot conclude Wendy intended to abandon her children by failing to maintain meaningful contact with them.  

Although the resolution of these proceedings is not the one they hoped for, we are optimistic Nathan and Cora will keep the boys’ interests in mind and work diligently to include Wendy in the boys’ lives.  We are also hopeful these proceedings have provided Wendy the needed incentive to overcome her discouragement and substantially increase her efforts to play a meaningful role in the lives of her children.  With confidence that all of the adults involved will ultimately do what is do what is best for Thomas and Levi, we affirm the district court. 


AFFIRMED.

