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IN THE COURT OF APPEALS OF IOWA

No. 3-346 / 02-2118
Filed July 10, 2003

IN RE THE MARRIAGE OF STEVEN OLSON and AMY OLSON
Upon the Petition of

STEVEN OLSON,


Petitioner-Appellant,

And Concerning

AMY OLSON,


Respondent-Appellee.


Appeal from the Iowa District Court for Lyon County, Frank B. Nelson, Judge.


Husband appeals from the physical care, property division and attorney fee provisions of the decree dissolving the parties’ marriage.  AFFIRMED AS MODIFIED.  

Jack Bjornstad of Bjornstad Law Office and John L. Sandy of the Sandy Law Firm, Spirit Lake, for appellant.


David King of Alvine & King, L.L.P., Sioux Falls, South Dakota, for appellee.

Heard by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

ZIMMER, P.J.


Steven Olson appeals from the physical care, property division and attorney fee provisions of decree dissolving his marriage to Amy Olson.  We affirm the physical care and attorney fee awards in favor of Amy, and modify the district court’s property award.  

Background Facts and Proceedings.  Steven and Amy were married on January 8, 2000, when Steven was thirty-four years old and Amy was twenty-four years old.  The marriage was Amy’s first and Steven’s second. 

At the time of the marriage, Steven had stable employment, a significant pension, and a rural acreage and hobby farm where he, Amy and Jade, Amy’s six-year-old daughter, all resided.  Although Amy had completed some college coursework, she had yet to establish a career, and possessed limited personal property.  During the marriage Steven provided financial support for the family while Amy attended nursing school.   

Steven and Amy’s son, Colton, was born in September 2000. Because Steven worked and Amy attended school, Colton attended daycare.  Steven and Amy were both involved in Colton’s care; however, Amy undertook more of the hands-on, day-to-day childrearing tasks.  

The couple separated in June 2001 and Steven filed a petition to dissolve the marriage.  Amy, Jade and Colton moved to Sioux Falls, South Dakota, and into the apartment of Amy’s mother.  At the time of the move Amy was approximately eight weeks short of completing her nursing degree.  She completed her education in South Dakota and obtained a full-time nursing position in a Sioux Falls area hospital.   

In its November 2002 dissolution decree, the district court awarded Amy the physical care of Colton.  The court acknowledged that Steven and Amy both appeared capable of providing Colton a safe and healthy environment, and stated that, if Steven and Amy had lived in the same school district, a shared physical care arrangement would have been considered.  The court awarded physical care to Amy because it believed Amy had a more flexible working schedule and, as she continued to live with her mother, would have her mother’s assistance with daycare.  The court also concluded that Colton should not be separated from his half sister.  Steven was ordered to pay child support based on his gross yearly salary of $56,000, and Amy’s gross yearly salary of $19,000.  

Amy was awarded a few items of personal property, such as clothing, jewelry, books and exercise equipment, and assigned her personal indebtedness.  Steven was awarded the acreage and the remaining items of personal property thereon, which included farming equipment and livestock.  The value of the acreage and its contents exceed $100,000.  The value of Steven’s pension also exceeded $100,000.  Noting that “[c]ertainly some assets were acquired during the marriage,” the court found Amy was entitled to a share of this property, and ordered Steven to pay Amy $10,000 in lieu of a more specific property division.  Steven was also ordered to pay $3000 towards Amy’s attorney fees.  Steven appeals.  

Scope of Review.  Our review of this equitable proceeding is de novo. Iowa R. App. P. 6.4. We give weight to the district court's findings of fact, but we are not bound by them. Iowa R. App. P. 6.14(6)(g).

Physical Care. In determining which parent should be granted physical care, our overriding consideration is the child’s best interests. Iowa R. App. P. 6.14(6)(o); In re Marriage of Ford, 563 N.W.2d 629, 631 (Iowa 1997). We consider a number of factors, including the child’s needs and characteristics, the parents’ abilities to meet those needs, and the effect of continuing or disrupting the child’s current status.  See Iowa Code § 598.41(3) (2001); In re Marriage of Winter, 223 N.W.2d 165, 166-67 (Iowa 1974).  The objective is always to place the child in the environment most likely to bring him to “healthy physical, mental, and social maturity."  In re Marriage of Murphy, 592 N.W.2d 681, 683 (Iowa 1999).  

Like the district court, we conclude both Amy and Steven are capable of providing Colton with a safe and healthy home environment and meeting his physical and emotional needs.  In this close case, the critical question is which parent can do the better job in raising Colton, and more effectively minister to his long-range best interests.  In re Marriage of Williams, 589 N.W.2d 759, 761 (Iowa Ct. App. 1998).  After a full consideration of the record, we agree that this person is Amy.    

While Steven’s ability to provide greater financial stability for Colton is an important consideration, significant emphasis is also placed on achieving emotional stability for the child.  See In re Marriage of Williams, 589 N.W.2d 759, 762 (Iowa Ct. App. 1998).  In considering the disruption to Colton’s life should Steven be awarded physical care, we note that, by the time of the dissolution hearing, Colton had spent more time in the sole care of Amy than he had spent in the joint care of the parties, or in the sole care of Steven.
  It is apparent that Colton has thrived while in Amy’s care.  We are also faced with the proposition that half-siblings should be kept together whenever possible, and separated only for compelling reasons.  See In re Marriage of Quirk-Edwards, 509 N.W.2d 476, 480 (Iowa 1993).  

The record at trial demonstrated a good relationship exists between then nine-year-old Jade and her two-year-old brother, and we see no compelling reason to separate the children.  On the contrary, we find Colton’s long-term best interests are better served by remaining, with Jade, in Amy’s care.  In addition to maintaining his relationship with Jade, Colton will be close to Amy’s mother and the rest of Amy’s extended family.  Colton also benefits from having his grandmother available to assist with his care, whether or not she is able to provide regular daycare services while Amy is at work.  In contrast, Steven has no relatives in Iowa.   

Steven’s articulated concern about Amy’s previously “nomadic lifestyle” both overemphasizes the factual record, and takes inadequate account of the circumstances that surrounded many of Amy’s moves, both before and after Jade’s birth.  Steven also exaggerates Amy’s mental health and anger management problems, while minimizing the evidence of his own anger and control issues.  While Steven argues that Amy’s anger and defensiveness will hamper her ability to adequately facilitate his relationship with Colton, his own behavior raises legitimate concerns regarding his ability to effectively communicate and co-parent with Amy.  Amy testified that she was not allowed her own set of keys to the marital home during the marriage and was not allowed to write checks on the parties’ joint account without permission.  She further testified Steven “punished” her by taking away her long-distance telephone privileges.

Steven’s contention that he is more mature and stable than Amy is called into question by his past behavior.  Steven pled guilty to operating while intoxicated in 1995 after being involved in an accident and then fleeing the scene.  Later, he spent time in jail after driving while his license was suspended or revoked.  After kicking Amy out of the family home in June 2001, Steven provided no support for Amy and Colton until ordered to do so by the district court.  Amy was not allowed access to the marital home again until the trial court ordered it at the time the court ordered an appraisal.  The record further reveals  that Steven did not fully cooperate in identifying and valuing the parties’ property after the appraisal was ordered.  

Upon our de novo review of the record, we find that the district court’s physical care award should be affirmed.       

Property Division. An equitable division of property must be made according to the criteria set forth in Iowa Code section 598.21(1) (2001).  In considering these factors, few if any support a property award in Amy’s favor.   This is a marriage of short duration, lasting just under two years, with the parties separating after seventeen months.  While due consideration must be given to Amy’s homemaking and childrearing contributions, her contributions must be viewed in light of the fact that Steven not only shared in these tasks, but was the sole financial support for the family. He paid towards the indebtedness of a car that Amy brought to the marriage, and then purchased a new vehicle for her.  He also paid significant sums towards Amy’s nursing training, considerably contributing to her current earning capacity.  Amy, who is young and at the beginning of her career, left the marriage in an improved financial position.  

While the parties contested what constituted premarital and martial property, there can be little doubt that the vast majority of the property held at the time of dissolution was property Steven brought to the marriage.  As noted by the district court, no evidence was presented of any major property acquisitions during the marriage.  In a marriage of short duration, when there is a wide disparity in premarital assets, the claim of one spouse to the premarital assets of the other is minimal, at best.  See In re Marriage of Hass, 538 N.W.2d 889, 892 (Iowa Ct. App. 1995).  

Under the record, we conclude Amy is not entitled to a share of the property held at the time of dissolution beyond those specific items of personal property awarded by the district court.  We therefore modify the district court’s property division to eliminate the $10,000 award to Amy.   

Attorney Fees.  Steven argues that it was inequitable to order him to pay $3000 towards Amy’s attorney fees.  Such a decision is a matter of district court discretion.  In re Marriage of Applegate, 567 N.W.2d 671, 675 (Iowa Ct. App. 1997).  An award of fees should consider the parties’ respective abilities to pay, and the amount awarded should be fair and reasonable.  Id.  Here, Steven earns substantially more than Amy, and there is no indication $3000 is anything other than a fair and reasonable amount for the services of Amy’s attorney.  We find no abuse of discretion in the district court’s decision.  

Amy also seeks attorney fees on appeal.  Such an award is discretionary and is determined by assessing the needs of the requesting party, the opposing party’s ability to pay, and whether the requesting party was forced to defend the appeal.  In re Marriage of Gaer, 476 N.W.2d 324, 330 (Iowa 1991). We conclude that Amy should be awarded $1000 in appellate attorney fees.  

AFFIRMED AS MODIFIED.    

�   Colton was approximately nine months old when he moved to South Dakota with his mother and half-sister in June 2001.  In August 2001 a temporary order was entered granting Steven care every weekend from 6:00 p.m. Friday to 6:00 p.m. Sunday, with Amy retaining care the remaining five days.  This order remained in effect for fifteen months, until the November 2002 dissolution decree was entered.   





