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IN THE COURT OF APPEALS OF IOWA


No. 3-366 / 02-0423

Filed August 13, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

JAMES MICHAEL COLEMAN,


Defendant-Appellant.



Appeal from the Iowa District Court for Black Hawk County, Nathan A. Callahan, District Associate Judge.


The defendant appeals his conviction and sentence for assault with intent to commit sexual abuse.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Shellie Knipfer, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Cristen Odell, Assistant Attorney General, Thomas Ferguson, County Attorney, and Linda Myers, Assistant County Attorney, for appellee.



Considered by Mahan, P.J., and Miller and Vaitheswaran, JJ.

VAITHESWARAN, J.
A nine-year-old girl reported to school authorities that, during a church service, James Michael Coleman followed her into a room in the basement, closed the door, and pulled down her skirt, tights, and underwear.  He then pulled down his own pants and underwear, exposed himself, and rubbed the girl’s bottom with his fingertips.  



The State charged Coleman with assault with intent to commit sexual abuse. See Iowa Code § 709.11 (1999).  Prior to trial, Coleman moved to exclude evidence concerning a prior sexual incident involving the same girl.  The district court denied the motion but gave the jury a limiting instruction on permissible uses for the prior bad acts evidence.  A jury found Coleman guilty as charged.  



On appeal, Coleman contends the court abused its discretion in admitting the evidence.  Finding no abuse, we affirm.

I.  Admission of Prior Bad Acts Evidence

Evidence of other crimes or wrongs is not admissible to prove the defendant acted in conformity therewith, but may be admissible to prove “motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.”  Iowa R. Evid. 5.404(b).

In deciding whether to admit evidence of other wrongs, a court is to engage in a two-step analysis: (1) whether the evidence is relevant, and (2) if relevant, whether its probative value is substantially outweighed by the danger of unfair prejudice.  State v. Mitchell, 633 N.W.2d 295, 298 (Iowa 2001).  There also must be “clear proof” that the defendant committed the prior act.  State v. Rodriquez, 636 N.W.2d 234, 240 (Iowa 2001).    

A district court’s ruling that reflects this analysis will be reviewed for an abuse of discretion.  Id.  Cf. State v. Daly, 623 N.W.2d 799, 802 (Iowa 2001) (noting court’s failure to engage in similar weighing process under Iowa R. Evid.5.  Rule 609 involved an error of law).  “[W]hether evidence of prior crimes should be admitted is a judgment call on the part of the trial court.”  Rodriquez, 636 N.W.2d at 240.  “[M]uch leeway is given trial judges who must fairly weigh probative value against probable dangers.”  Id. citing 1 McCormick on Evidence § 185, at 647-48.  Cf. Mitchell, 633 N.W.2d at 299 (noting that the court’s discretion in this arena is circumscribed and “implies not only leeway but responsibility”).       


 The prior bad act at issue occurred three years before the crime with which Coleman was charged.  According to the victim, Coleman entered a room in the same church basement as the later incident, asked her if she wanted to “play doctor,” and lifted her onto a counter.  He raised her skirt and shirt and rubbed her stomach.  At that point, he was interrupted by a passer-by.  


The district court initially determined this evidence was relevant.  The court stated:


I think the probative value is significant in view of the allegation that the defendant acted with the intent to commit a sex abuse offense in that it does tend to provide evidence of opportunity, intent, a plan or knowledge because the events occurred under similar circumstances at the same building. 


Given that, the defense has also filed a notice of alibi.  Legally I think that that basically says that identity is at issue.  


The court then determined that the “probative value in a balancing test outweighs the danger of unfair prejudice.”  The court noted there was a special exception for other crimes, wrongs, or acts in sex abuse cases which would permit the State to use evidence of a prior act to show a passion or propensity for illicit sexual relations with the particular person concerned in the crime on trial.  The court stated, “[t]his is a case where the two events involve identical individuals, the identical location, similar circumstances, and similar conduct.”  Finally, with respect to the clear proof requirement, the court noted that the prior incident was “corroborated by an independent witness.”  


Based on the leeway afforded district courts in deciding these types of evidentiary issues, we conclude the court’s analysis and resolution does not reflect an abuse of discretion.  Our conclusion is bolstered by a line of cases affirming the admission of this type of evidence.  See Rodriquez, 636 N.W.2d at 243-44; State v. Anderson, 565 N.W.2d 340, 342-43 (Iowa 1997); State v. Casady, 491 N.W.2d 782, 785-87 (Iowa 1992); State v. Spargo, 364 N.W.2d 203, 209 (Iowa 1985); State v. Cott, 283 N.W.2d 324, 330 (Iowa 1979); State v. Query, 594 N.W.2d 438, 444 (Iowa Ct. App. 1999); State v. Coen, 382 N.W.2d 703, 708 (Iowa Ct. App. 1985).     


We recognize that our highest court has raised doubts about the rationale underlying some of these cases.  See Mitchell, 633 N.W.2d at 300.  State v. Castaneda, 621 N.W.2d 435, 441-43 (Iowa 2001).  However, unlike Mitchell, the State did not introduce the prior bad acts evidence to bolster the victim’s credibility but to confirm Coleman’s identity.  The court has approved admission of evidence for this purpose.  See Cott, 283 N.W.2d at 329-30 (finding no abuse of discretion in the admission of a second victim’s testimony where the defendant’s identity was at issue).  And, unlike Castaneda, the State did not seek to introduce the evidence to establish a consequential fact that was not at issue.  Castaneda, 621 N.W.2d at 441 (noting State sought to introduce evidence to prove specific intent which was not an element of the crime for which Castaneda was convicted).  For these reasons, and in light of the court’s subsequent ruling in Rodriquez, we are not convinced Mitchell and Castaneda mandate reversal.     

II. Disposition  


We affirm the admission of the prior bad act evidence and Coleman’s judgment and sentence.


AFFIRMED.

