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IN THE COURT OF APPEALS OF IOWA

No. 3-130 / 02-0654
Filed May 29, 2003

EFCO CORP., an Iowa Corporation,


Plaintiff-Appellee,

vs.

M.W. BUILDERS, INC.,


Defendant-Appellant.


Appeal from the Iowa District Court for Polk County, Peter A. Keller, Judge.


M.W. Builders, Inc. appeals from an order granting summary judgment to EFCO Corp. in its declaratory judgment action.  AFFIRMED.

William Wickett and M. Kathleen Brown of Patterson, Lorentzen, Duffield, Timmons, Irish, Becker & Ordway, L.L.P., Des Moines, for appellant.


David Charles and Margaret Callahan of Belin Lamson McCormick Zumbach Flynn, P.C., Des Moines, for appellee.


Considered by Huitink, P.J., and Mahan and Hecht, JJ.

HECHT, J.

M.W. Builders, Inc. appeals from an order granting summary judgment to EFCO Corp. in its declaratory judgment action.  We affirm.  
I.  Background Facts and Proceedings.

EFCO Corp. (EFCO) is an Iowa corporation that manufactures, sells, and leases steel forms for use in pouring and shaping of concrete on construction sites.  On June 5, 2000, EFCO entered into three lease agreements in which it leased to M.W. Builders, Inc. (M.W. Builders) certain steel forms for use in a construction project in Texas.  On August 9, 2000, three M.W. Builders employees were killed while using EFCO’s steel forms at the Texas site.  As a result of these deaths, representatives and survivors of the employees brought a wrongful death action against EFCO, M.W. Builders, and others.  In a letter, EFCO raised an indemnification provision in the lease agreement and tendered its defense to M.W. Builders in the Texas action.  M.W. Builders rejected the tender.  EFCO then filed the current declaratory judgment action in Polk County, Iowa, seeking to establish its rights under the lease agreements.


In cross motions for summary judgment, the district court was asked to address EFCO’s right to indemnification for its own negligence based on the following provision:

14,  Liability.  Customer shall be entirely responsible for and shall pay and exonerate EFCO from liability for damages arising from injury to any persons or property as the result of the use or possession of the Rental Equipment by Customer, its agents, employees, subcontractors or any others after its delivery by EFCO and until its return to EFCO’s possession.  Customer shall also indemnify, defend and save harmless EFCO from any such claims, founded or unfounded and whether based upon negligence or otherwise, and reasonable attorney fees incident thereto. 

The district court granted EFCO’s summary judgment motion, concluding the clause is sufficiently clear and unequivocal to put M.W. Builders on notice that it would be responsible for all claims arising out of the transaction, including those based on EFCO’s own negligence.  M.W. Builders appeals.

II.  Standard of Review.

We review the grant of a summary judgment motion for errors at law.  McComas-Lacina Constr. Co. v. Able Constructors, 641 N.W.2d 841, 843 (Iowa 2002).  In reviewing the district court's decision, we consider the evidence presented in a "light most favorable to the party opposing the motion."  Id.  “On appeal, we determine whether a genuine issue of material fact exists and whether the district court correctly applied the law.” Id.

III.  Indemnification.

The sole issue presented on appeal is whether the district court correctly concluded the lease agreement’s indemnity provision is sufficient to provide indemnification for losses caused by EFCO’s own negligence.  In McNally & Nimergood v. Neumann-Kiewit Contsructors, Inc., 648 N.W.2d 564, 570 (Iowa 2002), our supreme court addressed a similar issue, and identified a special rule of construction for indemnification contracts when the contract is claimed to relieve the indemnitee from liability for its own negligence.  This rule provides that indemnification contracts will not be construed to permit an indemnitee to recover for its own negligence unless the intention of the parties is clearly and unambiguously expressed.  Id.  Thus, indemnification contracts claimed to contain these provisions are construed more strictly than other contracts.  Id. (citing Exide Corp. v. Millwright Riggers, Inc., 727 N.E.2d 473, 482 (Ind. Ct. App. 2000)).

In addition, Iowa has long recognized that indemnity contracts need not expressly state that the indemnitee will be indemnified for its own negligence if the clear intent of the contractual language provides for such indemnification.  See Weik v. Ace Rents Inc., 249 Iowa 510, 515, 87 N.W.2d 314, 317-18 (1958).  The contract need not expressly relieve the indemnitee of its own negligence if the words of the agreement clearly import that intent.  Herter v. Ringland-Johnson-Crowley Co., 492 N.W.2d 672, 674 (Iowa 1992).  Thus, the applicable rule of construction does not require the contract to specifically mention the indemnitee's negligence or fault as long as this intention is otherwise clearly expressed by other words of the agreement.  See id.  Thus, even broad indemnity language may reveal an intent to indemnify an indemnitee for its own negligence.  See id. at 572 (citing N.P.P. Contractors, Inc. v. John Canning & Co., 715 A.2d 139, 142 (D.C. 1998)).  

Accordingly, the wording of the indemnity clause and any other relevant provisions of the lease agreement are of central importance to this question.  As the district court correctly found, the agreement’s facially broad language grants EFCO significant rights of indemnity.  The agreement provides that M.W. Builders’ indemnity obligation extends to claims which are “founded or unfounded and whether based on negligence or otherwise.”  It also provides that the “customer [M.W. Builders] shall pay and exonerate EFCO from liability for damages . . . .”  In analyzing the contract language, the district court reasoned a “founded” claim against a party for negligence must clearly mean a claim based on its own negligence.  As such, the court concluded M.W. Builders would be responsible for all claims arising out of the transaction even if based on EFCO’s negligence.  


We believe Weik v. Ace Rents strongly supports the district court’s ruling in this case.  Weik, 87 N.W.2d 314 There, our supreme court addressed the following language in a lease agreement, which like the language in the current case provides broad rights of indemnification:

I . . . do hereby exonerate, indemnify and save harmless the company from all claims and liabilities to all parties for damage or loss to any person, persons or property in any way arising out of or during the use of said equipment.

Id. at 317.  The court concluded this provision supported indemnification of the indemnitee for claims based upon its own negligence.  Id.  In fact, our supreme court found such “intention of the parties [was] expressed in language so clear and unambiguous that the contract [was] not properly subject to construction.”  Id.

In McNally & Nimergood, Iowa’s most recent exposition of the law on this question, our supreme court certainly did not disavow the holding in Weik.  Rather, it cited Weik with approval for the proposition that 

indemnity contracts do not need to expressly state that the indemnitee will be indemnified for its own negligence if the clear intent of the contractual language provides for such indemnification.

McNally & Nimergood, 648 N.W.2d at 572.  We thus conclude Weik is still good law and controls the resolution in this case.  As noted above, the indemnification language within the agreement of the parties now before the court is quite broad, and by its terms provides indemnification in every imaginable circumstance, including those claims “founded or unfounded and whether based on negligence.”  The district court correctly concluded the plain intent of the parties was to shift the entire burden of any accident to M.W. Builders.  We therefore affirm the summary judgment ruling of the district court.  

AFFIRMED.

