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IN THE COURT OF APPEALS OF IOWA

No. 3-281 / 02-0665
Filed May 29, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

MICHAEL JAMES KLUGE,


Defendant-Appellant.


Appeal from the Iowa District Court for Woodbury County, Michael S. Walsh, Judge.


Defendant appeals from the judgment and sentence entered following his conviction for forgery as a habitual offender.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Tricia Johnston, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Jean Pettinger, Assistant Attorney General, Thomas Mullin, County Attorney, and Terry Ganzel, Assistant County Attorney, for appellee.


Considered by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

ZIMMER, P.J.


Michael Kluge appeals from his conviction for forgery as a habitual offender in violation of Iowa Code sections 715A.2(1)(b), 715A.2(1)(c), 715A.2(2)(a)(3), and 902.8 (2001).  Kluge claims his trial counsel provided ineffective assistance by failing to object to certain evidence.  He also contends the court erred when it denied his request for expert testimony in support of an intoxication defense and denied his request for an intoxication instruction.  Finally, he asserts the court erred by denying his motion to dismiss, which alleged an involuntary waiver of his right to speedy trial.  Because we find no merit to any of Kluge’s claims, we affirm the judgment of the district court.

I.
Background Facts and Proceedings.


On January 19, 2001, Kluge went to EZ Money, a check cashing service in Sioux City.  He attempted to cash a check payable to him on the bank account of Fran Sharpback and Fred Harden.  Kluge told the cashier at EZ Money the check was payment for carpentry work.  When the cashier called the bank to verify the check, Kluge left, leaving behind both the check and his identification card.  

On January 24, Kluge returned to the store to pick up the check and identification card.  A cashier called police and an officer responded.  The officer stopped the vehicle Kluge was riding in and arrested him.  The officer searched Kluge and recovered a checkbook for the bank account of Sharpback and Harden, a Discover Card in Sharpback’s name, a nondriver’s identification card in the name of Brian Barker, and checks on the account of Laci Merchant.  The officer also seized a knife, spoon, and scale.    

On February 1, the State charged Kluge by trial information with forgery as a habitual offender and illegal possession of a prescription drug.  At his arraignment, Kluge waived his right to counsel and the court appointed standby counsel to assist him.
    


Kluge made numerous written and oral pre-trial motions.  We mention only those which have relevance to the issues he raises on appeal.  Kluge orally requested funds to hire an expert witness for an intoxication defense.  On March 29, the court denied his request because Kluge had failed to give notice of an intoxication defense and had also failed to establish a reasonable need for an expert.  


On April 2, Kluge filed an untimely notice of his intent to rely on the defense of intoxication and a motion to suppress.  The motion to suppress was denied.  Kluge was released on bail on April 16.  On April 25, he filed a written motion to continue his trial in which he expressed his desire to waive his right to a speedy trial.  The court held a hearing on the motion to continue the day it was filed.  The next day, the district court sustained Kluge’s motion to continue and approved his waiver of speedy trial.  A few days later, the defendant filed a motion asking the court to reconsider its prior ruling denying his request for funds to hire an expert witness.  The court denied the motion.  


On October 11, Kluge filed a motion to dismiss claiming his right to speedy trial was violated.  On October 16, Kluge failed to appear for trial and a warrant was issued for his arrest.  His trial was eventually rescheduled for January 15, 2002.


On January 3, 2002, defendant again requested funds to retain an expert witness.  The court overruled his request.  Kluge filed a motion in limine on January 14, arguing the knife, scale, and spoon found on his person at the time of his arrest should be excluded from evidence.  His motion did not request exclusion of Brian Barker’s identification card or the checks in Laci Merchant’s name. The court sustained the motion in limine.  The court rejected defendant’s contention that his right to speedy trial had been violated. 


Prior to trial, the State dismissed the charge of illegal possession of a prescription drug.  Following trial, the jury found Kluge guilty of forgery as a habitual offender.  After trial, Kluge moved for appointment of substitute counsel claiming counsel was ineffective.  The court later denied his motion.  On March 12, Kluge moved for a new trial based on insufficiency of the evidence, destruction of evidence, failure to grant expert witness fees, and coercion in waiving his right to speedy trial.  On April 11, he filed a pro se motion for new trial claiming trial counsel was ineffective.  Both motions were overruled.  On April 12, the court sentenced Kluge to an indeterminate term of fifteen years.  He appeals.

II.
Ineffective Assistance Claim.


Kluge first contends his trial counsel was ineffective for not objecting to the introduction of Brian Barker’s identification card and the checks belonging to Laci Merchant.  Ordinarily, we preserve ineffectiveness claims raised on direct appeal for postconviction relief to allow full development of the facts surrounding counsel's conduct.  State v. Atley, 564 N.W.2d 817, 833 (Iowa 1997).  However, where the record is adequate, we can consider such claims on direct appeal.  State v. Westeen, 591 N.W.2d 203, 207 (Iowa 1999).  We find the record adequate to address Kluge’s evidence argument.

We review claims of ineffective assistance of counsel de novo.  State v. Oetken, 613 N.W.2d 679, 683 (Iowa 2000).  Kluge must demonstrate both ineffective assistance and prejudice to prevail on his claim that trial counsel was ineffective.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).  Both elements must be proven by a preponderance of the evidence.  Id.  We affirm if either element is lacking.  State v. Greene, 592 N.W.2d 24, 29 (Iowa 1999).


To establish the first prong, Kluge has to prove that his trial attorney performed below the standard demanded of a reasonably competent attorney.  Ledezma, 626 N.W.2d at 142.  Once ineffective assistance is proven, it must be established that the error caused prejudice.  Id. at 143.  To sustain this burden, Kluge is required to demonstrate "that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different."  Id.


Assuming, without deciding, that trial counsel was ineffective, we conclude that the record does not establish prejudice.  The cashier at EZ Money testified Kluge was nervous when he attempted to cash the check.  Kluge told her the check was payment for carpentry work he had performed.  He fled the store when the cashier attempted to verify the validity of the check.  After arresting Kluge several days later, an officer searched him and discovered, among other items, a checkbook in the name of Fred Harden and Fran Sharpback and a Discover card in the name of Fran Sharpback.  Sharpback testified her purse was stolen in November of 2000.  According to her testimony, the purse contained both the checkbook and Discover card found on Kluge.  Neither Sharpback nor Harden knew Kluge and neither authorized Kluge or anyone else to use their checking account to write the check Kluge presented at EZ Money.  Harden testified that the signature on the check was not his; and, contrary to Kluge’s story, Harden never employed Kluge to perform carpentry work.


Even if trial counsel had successfully objected to the introduction of Laci Merchant’s checks and Brian Barker’s identification card, the record still reveals overwhelming evidence to establish beyond a reasonable doubt that Kluge committed forgery as a habitual offender.  Simply stated, there is not a reasonable probability that the exclusion of the checks and identification card would have affected the outcome of these proceedings.   

III.
Intoxication Defense Issues.


Kluge challenges the trial court’s denial of his request for funds to retain an expert witness. He also argues the court erred in denying his request for an intoxication instruction. 

We review a district court’s refusal to grant funds for expert witnesses for abuse of discretion.  State v. Leutfaimany, 585 N.W.2d 200, 207 (Iowa 1998).  An abuse of discretion occurs when the trial court exercises its discretion "on grounds or for reasons clearly untenable or to an extent clearly unreasonable."  State v. Maghee, 573 N.W.2d 1, 5 (Iowa 1997).  "A ground or reason is untenable when it is not supported by substantial evidence or when it is based on an erroneous application of the law."  Graber v. City of Ankeny, 616 N.W.2d 633, 638 (Iowa 2000).

Kluge failed to timely file notice of his intended intoxication defense.  Iowa Rule of Criminal Procedure 2.11(11)(c) requires a defendant intending to rely on intoxication as a defense to file a written notice within the time period for filing pre-trial motions unless good cause is shown.  Pre-trial motions must be filed no later than forty days following arraignment.  Iowa R. Crim. P. 2.11(4).  Kluge filed his written notice of intent to rely on an intoxication defense on April 2, 2001, fifty-two days after the arraignment.  Absent from the record is any indication of good cause to allow late filing of the notice.  Pursuant to Iowa Rule of Criminal Procedure 2.11(11)(d), Kluge’s error precluded him from offering evidence on the issue of intoxication other than his own testimony.

Even if Kluge had filed a timely notice of an intoxication defense, he would not be entitled to relief.  Iowa Rule of Criminal Procedure 2.20(4) permits an indigent defendant to obtain expert witnesses at public expense if the defendant demonstrates a reasonable need for the expert.  Leutfaimany, 585 N.W.2d at 208; State v. Coker, 412 N.W.2d 589, 593 (Iowa 1987).  The district court refused to grant funds for an expert because Kluge had failed to file a timely notice and had not demonstrated a reasonable need for an expert.  Based on our review of the record concerning this issue, we agree with the district court.  

Kluge suggests the court should have appointed an expert because he looked odd to the cashier at EZ Money and he had drug paraphernalia on his person at the time of his arrest.  The cashier testified the defendant appeared to have a black eye.  She also testified Kluge seemed to know what he was doing when he tried to cash the check, responded appropriately when she asked him about the check, and had no questions about the form he was asked to fill out.  Moreover, Kluge’s possession of drug paraphernalia when he was arrested five days after he attempted to cash the forged check is not probative of his condition at the time the offense was committed.

We now turn our attention to the trial court’s refusal to instruct the jury on the intoxication defense.  A trial court must instruct on all material issues raised by the evidence.  State v. Broughton, 425 N.W.2d 48, 51-52 (Iowa 1988).  There must be substantial evidence produced by the defendant in order to obtain such an instruction.  Id. at 52.  Substantial evidence is evidence which could convince a rational finder of fact that the defendant has established his affirmative defense.  Id.

The record does not contain substantial evidence that the defendant was under the influence of drugs or alcohol at the time of the commission of the crime.  Accordingly, the trial court was not obligated to instruct the jury regarding the defense of intoxication.  

IV.
Speedy Trial.



In his final argument, Kluge claims the district court erred in denying his motion to dismiss because he was forced to waive his right to speedy trial.  

Review of a statutory speedy trial claim is for correction of errors at law.  State v. Finn, 469 N.W.2d 692, 693 (Iowa 1991).  A district court has limited discretion in ruling on a motion to dismiss under Iowa Rule of Criminal Procedure 2.33(2)(b).  State v. Miller, 637 N.W.2d 201, 204 (Iowa 2001).  The question, therefore, is whether the trial court abused its limited discretion.  State v. Nelson, 600 N.W.2d 598, 601 (Iowa 1999).  Iowa Rule of Criminal Procedure 2.33(2)(b) provides:

If a defendant indicted for a public offense has not waived his or her right to a speedy trial he or she must be brought to trial within ninety days after indictment is found or the court must order the indictment to be dismissed unless good cause to the contrary be shown.

The burden is on the State to demonstrate compliance with speedy trial principles.  State v. Bond, 340 N.W.2d 276, 279 (Iowa 1983).  However, dismissal is not compelled where the State proves (1) defendant's waiver of speedy trial, (2) delay attributable to the defendant, or (3) "good cause" for the delay.  Nelson, 600 N.W.2d at 600.


Kluge asked to continue his trial in a motion filed April 25, 2001.  In his motion, Kluge stated that he wished to voluntarily waive his right to a speedy trial.  He reasoned that he was not prepared to proceed with trial because he had made pre-trial mistakes and misjudgments concerning discovery requests and court procedure.  At the hearing on his motion, the district court fully advised the defendant about his right to a speedy trial.  The defendant indicated he understood that right and wished to waive it.  Kluge now argues his waiver was involuntary because of the State’s untimely response to discovery requests, the State’s destruction of evidence, and the neglect of his medical needs while in jail.  The record does not support his contention and his motion to continue suggests a different motivation behind his waiver.  We find no error in the trial court’s conclusion that Kluge knowingly, intelligently and voluntarily waived his right to a speedy trial.  

We have considered all the issues presented and conclude the judgment of the district court should be affirmed.

AFFIRMED.

� The record reveals Greg Jones was initially appointed as standby counsel for the defendant.  Martha McMinn was appointed as defendant’s counsel after Jones requested to withdraw as standby counsel.  Later, Patrick Parry replaced McMinn as Kluge’s counsel.  Parry served as the defendant’s trial counsel.





