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IN THE COURT OF APPEALS OF IOWA


No. 2-910 / 02-0723
Filed May 29, 2003

NESTLÉ FOOD COMPANY/PETCARE 

and CONTINENTAL INSURANCE COMPANY,


Petitioners-Appellants,

vs.

LARRY McFARLAND,


Respondent-Appellee.



Appeal from the Iowa District Court for Polk County, Richard G. Blane, II, Judge.


The petitioners appeal a district court ruling on judicial review affirming an agency decision concluding respondent was entitled to alternative medical care.  AFFIRMED.


Timothy Wegman and Joseph Barron of Peddicord, Wharton, Spencer & Hook, P.C., Des Moines, for appellants.


Jerry Schnurr, III, Fort Dodge, for appellee.


Heard by Vogel, P.J., and Miller and Eisenhauer, JJ.

EISENHAUER, J.

Nestle Food Company and Continental Insurance Company appeal a district court ruling on judicial review affirming an agency decision that Larry McFarland was entitled to alternate medical care for a work-related injury. Nestle and Continental contend the agency erred in concluding McFarland was entitled to alternate medical care because there was no evidence his original treating physician’s course of treatment was unreasonable or that the physician abandoned treatment once he concluded he could provide no further relief.  We affirm.


I.  Background Facts and Proceedings.  In July 1999, McFarland suffered a work-related injury to his lower back.  Nestle sent McFarland to Dr. Mark Palit for treatment.  Dr. Palit concluded McFarland had a herniated disc and performed surgery.  Due to continuing pain, McFarland underwent a second surgery performed by Dr. Lynn Nelson, which failed to provide any relief.  Dr. Nelson referred McFarland to Dr. Kenneth Pollack, a pain specialist.  Dr. Pollack’s injection treatments, however, failed to provide any relief.


On October 19, 2000, Dr. Nelson again examined McFarland due to continuing complaints of pain.  Although his examination revealed a right lateral disc herniation, Dr. Nelson concluded McFarland had reached maximum medical improvement and would not benefit from further surgery.  On January 23, 2001, Dr. Nelson reviewed McFarland’s functional capacity examination, and concluded McFarland had suffered a permanent partial impairment of twelve percent. McFarland continued to experience back pain and attempted to contact Dr. Nelson.  After several calls, Dr. Nelson’s nurse informed McFarland that Dr. Nelson was no longer his treating physician and he should contact his own physician. Dr. Nelson did not prescribe pain medication despite McFarland’s request.  McFarland sought advice from Dr. John Birkett, his personal physician, who referred him to the Twin Cities Spine Center in Minneapolis.  Dr. Nelson did nothing further until April 10, 2001, when he responded to a letter from McFarland’s attorney and recommended McFarland see Dr. William Koenig, a physiatrist/pain specialist.  

On May 1, 2001, McFarland was examined by Dr. Ensor Transfeldt at the Spine Center, who ordered more lumbar tests to determine whether further surgery was viable.  The first test results were inconclusive, and further surgery is still being contemplated.

On July 17, 2001, McFarland filed a petition seeking alternate medical care with the workers’ compensation commissioner pursuant to Iowa Code section 85.27 (2001).  McFarland claimed the treatment authorized by Nestle was not reasonably suited to his injuries without undue inconvenience to him.  The deputy commissioner granted McFarland’s application for alternate medical care, concluding Dr. Nelson abandoned McFarland’s treatment despite his continued claims of significant pain.  The deputy transferred McFarland’s care to the Twin Cities Spine Center.  Nestle and Continental Insurance filed a petition for judicial review.  The district court affirmed the agency’s decision.  Nestle and Continental have appealed.

II.  Scope of Review.  Our review of an agency’s decision is governed by Iowa Code chapter 17A (2001).  Midwest Automotive III, LLC v. Iowa Dep’t of Transp., 646 N.W.2d 417, 421 (Iowa 2002).  An appeal of a district court’s ruling on judicial review of an agency decision “is limited to determining whether the district court correctly applied the law in exercising its section 17A.19(8) judicial review function.”  Gilbert v. USF Holland, Inc., 637 N.W.2d 194, 198 (Iowa 2001).  Under section 17A.19(8)(a), (e) and (f), we may reverse an agency decision when it is in violation of constitutional or statutory provisions, affected by other error of law, or is unsupported by substantial evidence in the record made before the agency when that record is viewed as a whole.  Stephenson v. Furnas Elec. Co., 522 N.W.2d 828, 831 (Iowa 1994).  We may not interfere with any agency decision if there is a conflict in the evidence or when reasonable minds might disagree about the inferences to be drawn from the evidence, but where there is no room for difference of opinion among reasonable minds, we are not bound by the agency’s findings.  Gilbert, 637 N.W.2d at 198.

III.  Reasonableness of Care.  Nestle and Continental claim the district court erred in affirming the agency’s decision.  They contend Dr. Nelson’s treatment of McFarland was reasonable, and when he determined McFarland would not benefit from further treatments, he was under no obligation to continue treating him.  They assert that McFarland failed to introduce any evidence that Dr. Nelson’s course of treatment was unreasonable, and he is therefore not entitled to alternate medical care.

Requests for alternate medical care from employers are governed by Iowa Code section 85.27 (2001).  Pursuant to section 85.27(4), an employer is obligated to furnish reasonable services and supplies to treat an employee, and that “[t]he treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.”  Under this section, the employer has a qualified right to select the care of the claimant.  West Side Transp. v. Cordell, 601 N.W.2d 691, 693 (Iowa 1999).  The care, however, must be (1) prompt, (2) reasonably suited to treat the injury, and (3) without undue inconvenience to the claimant.  Id.  If the treatment the employer offers fails to meet any one of these qualifications, the commissioner has the authority to order alternate care, including care from a doctor chosen by the claimant.  Id.  The burden is still on the employee to show that the care chosen by the employer is not reasonably suited to treat the injury.  Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 436 (Iowa 1997).

The parties agree Dr. Nelson’s course of treatment up to October 19, 2000 was reasonable.  The question remains, however, whether substantial evidence supports the grounds relied on by the agency in ordering alternate care. 

 Substantial evidence supports the deputy’s findings that McFarland continued to experience pain after Dr. Nelson’s treatments, and he unsuccessfully attempted on several occasions to discuss this with Dr. Nelson.  Dr. Nelson’s nurse informed McFarland the doctor was no longer his treating physician and recommended he see his own private physician.  McFarland’s private physician recommended he go to the Twin Cities Spine Center, where tests were inconclusive concerning further surgery. It was not until April 10, 2001, that Dr. Nelson, in response to a letter from McFarland’s counsel requesting alternate medical care, recommended McFarland see a pain specialist.

We find a reasonable person could conclude from this evidence that Dr. Nelson’s treatment was neither prompt nor reasonably suited to treat McFarland’s continued pain.  Dr. Nelson waited over five months to respond to McFarland’s complaints and refer him to a pain specialist.  Although Dr. Nelson opined that McFarland had reached maximum improvement, he still acknowledged in his assessment the existence of some lumbar impingement on McFarland’s right side.  The Spine Center found McFarland’s symptoms necessitated further testing in order to determine if further treatment was viable.

We conclude substantial evidence supports the agency’s decision approving alternate medical care.  Our supreme court has held that:

it is proper to allow medical expenses to an employee treated by a physician of his own choice after the physician selected by his employer has failed or refused to give necessary treatment or has been unsuccessful in his treatment, particularly where this was done with the knowledge of, and without objection by, the employer.

 Reynolds, 562 N.W.2d at 437.  We therefore affirm the district court’s ruling.

AFFIRMED.
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