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IN THE COURT OF APPEALS OF IOWA

No. 3-319 / 02-0772
Filed November 26, 2003

IN RE THE MARRIAGE OF JENNIFER K. MCCURNIN and DAVID S. MCCURNIN
Upon the Petition of

JENNIFER K. MCCURNIN,


Petitioner-Appellee,

And Concerning

DAVID S. MCCURNIN,


Respondent-Appellant.

Appeal from the Iowa District Court for Polk County, George Bergeson, Judge.


David McCurnin appeals the provisions of the parties’ dissolution decree.  AFFIRMED.
John Hearn, Des Moines, for appellant.


Patricia Shoff of Davis, Brown, Koehn, Shors & Roberts, Des Moines, for appellee.

Considered by Harris, Snell, and Brown, Senior Judges.*

*Senior Judges assigned by order pursuant to Iowa Code section 602.9206 (2003).

SNELL, S.J.

This appeal concerns questions of alimony and child support.  The appellant David S. McCurnin believes the court erred in its award of both in a modification proceeding.  Appellee, Jennifer K. McCurnin asks for an affirmance and an award of appellate attorney fees.  We affirm and remand for recalculation of child support and entry of judgment.  


The parties were divorced on September 20, 1991.  At that time the parties had been married almost twenty years.  The parties had five children who then ranged in age from four to eighteen-years-old.  When the modification decree was entered on March 11, 2002, only one child was still a minor and living at home.  David was fifty-six, Jennifer almost fifty-four.


After the dissolution of marriage, David paid alimony and child support to Jennifer.  Most payments were made through the clerk of court’s office although some were paid directly to Jennifer.  The parties dispute how much was paid in this fashion.  


The present action arises from Jennifer’s filing of an application for modification of the dissolution decree.  The court modified the decree by providing (1) child support for the one child remaining in Jennifer’s care, (2) child support arrearages in the amount of $29,649, (3) $1,500 per month alimony, and (4) $12,000 in trial attorney fees.


The basic dispute centers around an interpretation of the language of the original decree.  The decree states regarding child support:


That the Respondent should be, and he is hereby, ordered as, and by way of, child support, for the benefit of the minor children of the parties, to pay the sum of $1,800 per month, to commence on the 1st day of October, 1991, with a like payment to be made on the first day of each and every month thereafter, until such time as each child attains the age of 18 years, or graduates from high school, whichever event shall last occur; or dies, marries, or otherwise is legally emancipated, whichever event shall first occur.  At such time as the Respondent is no longer obligated for the payment of child support for any of his children, pursuant to the provisions of this paragraph, at that time, his child support shall be adjusted to comply with the Child Support Guidelines then in effect; provided, however, that should any child pursue higher education at an accredited college or university, and resume temporary residence with the Petitioner between academic years, i.e., summer vacation, then Respondent shall pay, as additional temporary child support, an amount equal to the percentage Child Support Guideline increase due for each said child for the period of said temporary residency.  Upon termination of each child’s temporary residency, the Respondent’s child support obligation shall revert to the percentage Child Support Guideline amount applicable for the number of children permanently residing in the Petitioner’s household


Additional child support, in an amount equal to the current Child Support Guideline percentage, shall be paid by the Respondent within 14 days from the receipt by the Respondent of any bonus income from his employer.  Presently such guidelines require payment of 51.5 percent of net monthly incomes.


At the end of each calendar year, the Respondent shall provide the Petitioner with a copy of his W-2 for the preceding year.  Should the Petitioner become employed, petitioner shall notify Respondent and shall provide the Respondent with verification of net monthly pay, in order that the child support obligation, required pursuant to the provisions of this paragraph, may be adjusted, if necessary, in accordance with the Child Support Guidelines then in effect.  At the end of each calendar year, the Petitioner shall, upon receipt of her W-2, if any, immediately provide a copy of said W-2 to Respondent.


The intent of this Decree is that the Respondent will, during each calendar year, pay child support in accordance with the Child Support Guidelines in effect during that calendar year.  A copy of said child support guidelines is, by this reference, made a part hereof, and is included as a part of this Decree.

Alimony was provided as follows:


That the Respondent should be and he is hereby ordered to pay to the Petitioner, as and for alimony, the amount of $904 per month, to commence on the 1st day of October, 1991, with a like payment to be made on the first day of each and every month thereafter, until such time as the Petitioner shall die, remarry, or assume joint physical residence with an unrelated adult male, whichever event shall first occur.  Provided, further, that the alimony payments required, pursuant to the provisions of this paragraph, shall terminate upon the 1st day of the 121st month of payment, i.e., November 1, 2001, unless, upon the application by the Petitioner, filed at that time, the Petitioner establishes that the Petitioner is in need of, and entitled to, alimony beyond said date 

David filed a counter petition to lower the child support amount and to eliminate alimony.


The record shows that physical custody of the children was awarded to Jennifer.  During the ten years after the dissolution, Jennifer provided all of the care for the children.  Over this time, the children did not spend a single night at their father’s home.  Although encouraged by Jennifer to spend time with their father, he never exercised visitation rights on weekends, summer or school breaks, or holidays.  Jennifer was responsible for the children seven days a week, twenty-four hours a day.  In the ten years after the divorce, Jennifer spent just one night away from the children.  Occasionally, David would take the children for a Sunday night dinner.


One consequence of this regimen was that Jennifer, though a college graduate, was never able to have time for training for work outside the home.  In the first five years she did not work outside the home.  After that, she did part-time work in retail sales.  Up until 2001, Jennifer never earned over $4,700 per year.  In 2001, she estimated she would earn $8,500.  Her limited skills prevented her from any work paying more than a minimum wage.


Our standard of review in this modification proceeding is de novo.  Iowa R. App. P. 6.4.  The trial court is accorded considerable latitude in making its determination and the ruling will not be disturbed unless there is a failure to do equity.  In re Marriage of Spiegel, 553 N.W.2d 309, 319 (Iowa 1996).  


The legal question concerning alimony is what kind of alimony it is.  There are three forms of alimony:  (1) rehabilitative, (2) reimbursement, and (3) permanent or traditional alimony.  In re Marriage of Grady-Woods, 577 N.W.2d 851, 854 (Iowa Ct. App. 1998).  


David argues that the alimony awarded in the original decree was reimbursement alimony and thus not subject to modification.  There is no recitation of facts by the court that supports this theory.  The alimony was not fixed at the time of the decree; the possibility of its being extended beyond the original ten year period was left open.  Moreover, the facts belie that this is rehabilitative alimony.  


With the responsibility of raising five children, little time was available for Jennifer to retrain herself for employment.  The language anticipates that even after ten years, she still had time-consuming family responsibilities.  And in fact that has occurred.  The language indicates an intent by the trial court to provide traditional alimony and retain jurisdiction to review the matter at the end of ten years.  The court provided that the alimony terminated on November 1, 2001, unless Jennifer establishes that she is “in need of, and entitled to, alimony beyond said date.”  This is not the standard of a “change of circumstances” usually applied in a modification proceeding.  We determine, however, that the intent of the court was to see if a longer duration of alimony was needed and justified, rather than fix a longer period initially or permanent alimony.  Although not usual, our courts have recognized this procedure.  In re Marriage of Schlenker, 300 N.W.2d 164, 166 (Iowa 1981).  See also, In re Marriage of Luebbert, 400  N.W.2d 80, 81-82 (Iowa Ct. App. 1986).  The trial court determined that this standard was met.  We agree and affirm.


David argues that in fixing alimony and child support amounts only his W-2 income should be used.  He believes his capital gains income from a Trust that he receives each year ranging from $16,000 to $22,500 should be excluded.  This also included a capital gain sum received in 1995 of $202,000 from sale of Trust property.


We do not find support for David’s argument either in logic or law.  Capital gains income is just as spendable by David as is his W-2 income.  Nor is any such distinction made by the trial court in its decree.


The court awarded Jennifer $29,649 for unpaid child support.  This was calculated by including non W-2 income that David complained about, but accepting David’s claims as to amounts paid that were not paid through the clerk’s office.  We give some deference to the court in calculating this amount and affirm.


Child support guidelines are based on net monthly income.  Income is defined as “total taxable income” on Federal form 1040 and “net income” on Iowa form 1040.  In re Marriage of McKamey, 522 N.W.2d 95, 98 (Iowa Ct. App. 1994); In re Marriage of Cossel, 487 N.W.2d 679, 683 (Iowa Ct. App. 1992).  David’s tax returns include interest income, dividends income, capital gains and trust income.  


The trial court awarded Jennifer attorney fees in the amount of $12,000.  The court found that extra work was required by David’s failure to comply with discovery requests concerning tax returns.  David’s stated reason was that he did not have the documents and other financial information was irrelevant.  Jennifer had to subpoena the records and defend against a motion to quash.


Attorney fees are awarded to the prevailing party in a reasonable amount.  In re Marriage of Krone, 530 N.W.2d 468, 472 (Iowa Ct. App. 1995).  The award can only be overturned upon a showing of an abuse of discretion.  In re Marriage of Wessels, 542 N.W.2d 486, 491 (Iowa 1995).  There is no abuse of discretion shown here.  The award is affirmed.  


Child support may have to be recalculated due to the passage of time.  Other judgments may also need to be entered.  We therefore remand for entry of such orders as are consistent with this opinion.  


AFFIRMED.
