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IN THE COURT OF APPEALS OF IOWA

No. 2-933 / 02-0780

Filed January 15, 2003

IN RE THE MARRIAGE OF ROSEAN MARY SCHROMEN 

and RONALD JOHN SCHROMEN

Upon the Petition of

ROSEAN MARY SCHROMEN,


Petitioner-Appellee,

And Concerning

RONALD JOHN SCHROMEN,


Respondent-Appellant.


Appeal from the Iowa District Court for Dubuque County, Thomas N. Bower, Judge.


Ronald Schromen appeals the district court decision which denied his application to modify the child support provisions of the parties' dissolution decree.  REVERSED.

Robert Day of Day & Hellmer, P.C., Dubuque, for appellant.


Matthew Brandes and Elizabeth Croco of Simmons, Perrine, Albright & Ellwood, P.L.C., Cedar Rapids, for appellee.


Considered by Huitink, P.J., and Mahan and Vaitheswaran, JJ.

HUITINK, P.J.
Ronald Schromen appeals the district court decision which denied his application to modify the parties' dissolution decree.  He claims he had a reduction in income such that his child support obligation should be modified.  He also claims he should not be required to contribute to the children's school lunches and wedding costs.  We reverse.


I.
Background Facts & Proceedings

Ronald and Rosean Schromen were formerly married.  They have two minor children, Rachel, born in 1988, and Steven, born in 1990.  During the marriage they operated an excavating company.  The company was successful, and the parties made some good investments.  On the advice of their financial advisor, they retired in about 1997.  From 1996 to 1998 their joint investment income was about $287,000 annually.


Rosean filed a petition for dissolution of marriage in 1999.  That same year the parties sold their interest in a riverboat casino.  Based on that sale, they had investment income of about $1.2 million in 1999.


A dissolution decree was entered for the parties on August 2, 2000.  The children were placed in Rosean's physical care, and Ronald was ordered to pay child support of $2000 per month.  The district court noted this amount was at variance with the child support guidelines, but determined the variance was appropriate.
  The decree incorporated the parties' stipulation, which provided Ronald would contribute to the costs of the children's school lunches and a wedding for each child.


At about the same time the dissolution decree was entered, Ronald obtained employment as an excavator.  He earned $30,330 in 2001, and through his employment obtained health insurance for the children.  He withdrew about $700,000 from his investments to build a new home.  Due to market conditions and the fact he has less money in investments, Ronald's investment income has substantially decreased.


In July 2001 Ronald filed an application to modify his child support obligation and to eliminate his responsibility for the expenses cited in the decree.  The district court determined Ronald had failed to show a substantial change in circumstances and refused to modify his child support.  The court found Ronald should remain responsible to share in the costs of lunches, health insurance, and uninsured medical expenses.  The court determined the provision concerning wedding expenses was a division of property, which could not be modified.  Ronald appeals.


II.
Scope of Review

Our scope of review in this equitable action is de novo.  Iowa R. App. P. 6.4.  In equity cases, especially when considering the credibility of witnesses, the court gives weight to the fact findings of the district court, but is not bound by them.  Iowa R. App. P. 6.14(6)(g).


III.
Child Support

Ronald contends his child support should be reduced because his income is substantially less than $274,000, the amount imputed to him at the time of the dissolution decree.  Ronald's current income from employment is $30,300, working about twenty-six hours per week.  Ronald admitted that if he worked forty hours per week his annual income would be about $40,000.  There was also evidence Ronald could earn $25,000 in investment income per year.
  We impute annual income to Ronald of $65,000.  See In re Marriage of Salmon, 519 N.W.2d 94, 97 (Iowa Ct. App. 1994) (finding it is appropriate to consider earning capacity rather than actual earnings in applying the uniform guidelines if do to so would promote justice between the parties).  Rosean continues to have income of about $151,000 per year from wages and investments.  Under our application of the child support guidelines, Ronald is obligated to pay child support of $711.05 per month for the two minor children.


Under section 598.21(9), "a substantial change of circumstances exists when the court order for child support varies by ten percent or more from the amount which would be due pursuant to the most current child support guidelines . . . ."  This rule applies even where the original child support was established by stipulation.  In re Marriage of Wilson, 572 N.W.2d 155, 157 (Iowa 1997); see also Holland v. Holland, 260 Iowa 248, 250, 149 N.W.2d 124, 125 (1967) ("The fact the parties made an agreement for support of children and the court approved it in the original decree does not affect the power to modify the decree.").  Here, Ronald's child support obligation of $2000 per month varies by much more than ten percent from the amount which would be due under our calculations, and we conclude there has been a substantial change in circumstances.


The district court stated, "it can be argued that [Ronald] has taken a voluntary reduction in income because it is the Court's belief that he is not fully employed."  Our supreme court has stated:

A primary factor to be considered in determining whether support obligations should be modified is whether the obligor's reduction in income and earning capacity is the result of activity, which, although voluntary, was done with an improper intent to deprive his or her dependents of support.  This is because we have held that an obligor's voluntary reduction in income or earning capacity may be a basis for refusing to modify support obligations.

In re Marriage of Rietz, 585 N.W.2d 226, 229-30 (Iowa 1998) (citations omitted).  We find no evidence in the record to show Ronald improperly deprived his dependents of support.  After a period of retirement, Ronald resumed working for wages in order to support his children.


Considering all factors in this case, we determine Ronald's child support obligation should be modified to $711.05 per month for the two minor children.  This reduction is made retroactive to November 1, 2001.  See Iowa Code § 598.21(8).


IV.
School Lunches

The stipulation provided, "the parties further agree to equally share necessary children's expenses including, but not limited to, school tuitions; school activity fees and expenses, including lunches; . . . ."  During the modification proceedings the parties agreed Ronald would no longer be responsible for one-half of the children's tuition, school fees, school expenses and clothing.  The district court determined Ronald would remain responsible for one-half of the children's school lunches, health insurance, and uninsured medical expenses.  Ronald appeals only on the issue of school lunches.


The child support guidelines take into account the reasonable costs of living, including educational expenses, for dependent children.  In re Marriage of Gordon, 540 N.W.2d 289, 292 (Iowa Ct. App. 1995).  Expenses for clothes, school supplies and recreation activities are considered under the guidelines, and a separate support order covering such expenses is improper absent a finding that the guidelines amount would be unjust or inappropriate.  Id.  We find school lunches should be considered an educational expense.  Additionally, we conclude there is no reason to depart from the child support guidelines, and therefore, no separate support order for school lunches is appropriate in this case.  We eliminate this provision of the dissolution decree.


V.
Wedding Costs

The dissolution decree provided:

The parties also agree to equally share the costs of the first wedding for each of their three children, provided that Petitioner approves of the person the child is marrying.  Both parties expressly acknowledge their understanding that this obligation is in excess of the obligations imposed by law and their desire to be bound by this agreement.

The district court found this was a nonmodifiable division of property.  See In re Marriage of Bruns, 535 N.W.2d 157, 161 (Iowa Ct. App. 1995) (noting property division is not subject to modification absent fraud, duress, coercion, mistake, or other similar grounds).


Orders for support, such as child support, may be modified.  Iowa Code § 598.21(8).  In order to determine whether this provision should be considered as pertaining to support or property, we must interpret the language of the parties' dissolution decree.  It is the dissolution decree and not the stipulation that creates the parties' rights.  In re Marriage of Von Glan, 525 N.W.2d 427, 430 (Iowa Ct. App. 1994).  When we interpret the decree, the determinative factor is the intent of the district court as gathered from the decree and other proper evidence.  In re Marriage of Martin, 641 N.W.2d 203, 205 (Iowa Ct. App. 2001).


We determine the provision concerning wedding costs should be considered as a support provision and not a division of property.  The provision is included under the stipulation subheading, "Child Support," and the stipulation was adopted by the district court.  We conclude this provision may be modified.  On our de novo review, we determine the provision concerning wedding costs should be eliminated because as Ronald points out, "it is unfair and unequal on its face, but also provides a prescription for future litigation."  We point out that our elimination of this provision does not prohibit the parties from voluntarily contributing to the costs of the children's weddings.


VI.
Attorney Fees

Rosean seeks attorney fees for this appeal.  An award of appellate attorney fees is not a matter of right, but rests within the court's discretion.  In re Marriage of Kurtt, 561 N.W.2d 385, 389 (Iowa Ct. App. 1997).  We consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the district court's decision on appeal.  In re Marriage of Maher, 596 N.W.2d 561, 568 (Iowa 1999).  We determine each party should pay his or her own appellate attorney fees.


We reverse the decision of the district court.  We modify the parties' dissolution decree to reduce Ronald's child support obligation.  We eliminate the provisions that require him to contribute to the costs of the children's school lunches and wedding costs.  Costs of this appeal are assessed to Rosean.


REVERSED.
�  A child support guidelines worksheet prepared at the time of the dissolution proceedings imputes annual income of $274,000 to Ronald and $250,000 to Rosean.  These amounts are apparently based on an average of the parties' incomes from 1996 to 1999.  Applying the guidelines, Ronald would be responsible for child support of $1398 per month.


�   Generally, child support is figured on income, not net worth.  In re Marriage of Will, 602 N.W.2d 202, 206 (Iowa Ct. App. 1999).  Therefore, we consider only Ronald's potential investment income, not the total amount of his investments.





