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IN THE COURT OF APPEALS OF IOWA

No. 3-238 / 02-0847

Filed May 29, 2003

JOEL WILLIAM SANDS,


Applicant-Appellant,

vs.

STATE OF IOWA,


Respondent-Appellee.


Appeal from the Iowa District Court for Black Hawk County, Jon Fister, Judge.


Joel William Sands appeals the district court’s rejection of his postconviction petition in which he alleged ineffective assistance of counsel.  AFFIRMED.

David Roth of Gallagher, Langlas & Gallagher, P.C., Waterloo, for appellant.


Thomas J. Miller, Attorney General, Kevin Cmelik, Assistant Attorney General, Thomas Ferguson, County Attorney, and D. Raymond Walton, Assistant County Attorney, for appellee.


Considered by Habhab, Harris, and Snell, Senior Judges. *


*Senior Judges assigned by order pursuant to Iowa Code section 602.9206 (2003).

PER CURIAM

This appeal by Joel William Sands challenges the rejection of his postconviction petition in which he alleged ineffective assistance of counsel.  The State is perhaps correct in contending the appeal should have been dismissed because the claim should have been urged on a direct appeal.  An appeal was never taken, and Sands has not shown he requested one.  Like the trial court however, and without being drawn into precedent as to waiver, we opt to reject Sands’s contention on its merits.


The ineffectiveness claim is grounded in original trial counsel’s failure to request a special interrogatory concerning specific dates of the acts of sexual abuse.  The amended trial information alleged acts before and after July 1, 1996, the effective date for enhanced punishment for the offenses.  See 1996 Iowa Acts 1151 §§ 1-3.  Any perceived harm in the failure was rectified by the marshaling instruction requiring the jury to find the dates of the offenses in accordance with elements as alleged by the State.  The jury verdicts made it clear the dates of Sands’s criminal acts were as alleged by the State.  A special interrogatory would have been redundant.  See State v. Teeters, 487 N.W.2d 346, 350 (Iowa 1992) (lack of special interrogatory does not create reversible error where marshaling instruction requires findings concerning same fact).  


Sands thus did not establish his ineffectiveness claim because he was not prejudiced by any claimed failure of his trial counsel.  See State v. Rubino, 602 N.W.2d 558, 563 (Iowa 1999) (ineffectiveness claim fails unless, but for counsel’s errors, result would have been different).


AFFIRMED.






