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IN THE COURT OF APPEALS OF IOWA

No. 3-221 / 02-0953
Filed June 13, 2003

STATE OF IOWA,



Plaintiff-Appellee,

vs.

JOSEPH ADAM FOSS,



Defendant-Appellant.


Appeal from the Iowa District Court for Polk County, Gregory D. Brandt (suppression) and Joe E. Smith (trial and sentencing), District Associate Judges.



A defendant appeals from the district court’s denial of his request to suppress Intoxilyzer test results.  REVERSED AND REMANDED.  


James A. Sinclair of Sinclair & Associates, P.C., West Des Moines, for appellant.


Thomas J. Miller, Attorney General, Jean C. Pettinger, Assistant Attorney General, John P. Sarcone, County Attorney, and Romonda D. Belcher, Assistant County Attorney, for appellee.


Heard by Zimmer, P.J., and Hecht and Eisenhauer, JJ.

ZIMMER, P.J.


Joseph Foss appeals following his conviction for operating while intoxicated, second offense.  He contends the district court should have suppressed the results of a police-administered chemical breath test, because he was not afforded an independent test as authorized by statute.  We agree, and reverse and remand for a new trial.  

I.  Background Facts and Proceedings:  Joseph Foss was arrested for operating while intoxicated and his passenger, Matt Lindholm, was arrested for public intoxication.  Foss and Lindholm were transported to the Urbandale Police Station where Officer Brent Meskimen invoked implied consent and requested a breath specimen from Foss. The test revealed a blood alcohol concentration of .158.  The State charged Foss with operating while intoxicated, second offense, in violation of Iowa Code section 321J.2 (2001).  

Foss moved to suppress the test result urging, among other grounds, a violation of his right to an independent test under section 321J.11.  At the suppression hearing, Officer Meskimen admitted that Foss had twice indicated his wish to take a blood test, but claimed that he did so before implied consent was invoked.  Officer Meskimen stated that he informed Foss he was not being offered a blood test, but, at that time, was only being offered a breath test.  Foss denied requesting a blood test prior to providing a breath specimen.  

Before agreeing to submit to the breath test, Foss attempted to reach an attorney.  When he was unable to do so, he conferred with Lindholm.  At the time, Lindholm was a third year law student and had recently completed a prosecuting internship.  Lindholm testified he advised Foss that, in the event Foss submitted to a breath test, he should “request a blood or urine test right after that.” 

Officer Meskimen stated that Foss had not, to his knowledge, requested an independent test after he provided the breath specimen.  On cross-examination, however, Officer Meskimen admitted that at an administrative hearing held a few weeks earlier, he had no “independent recollection” as to whether Foss had requested an independent test after implied consent was invoked.  Lindholm testified he heard Foss request a urine or blood test after submitting the breath specimen, to which Officer Meskimen replied “’No, I am not going to give you that, it will just boost my case,’ or words to that effect.”  Foss also testified that, after he was shown the results of the breath test, he asked for a blood test.  According to Foss, Officer Meskimen replied, “No, you don’t want to do that, that will build my case, and I don’t want to give that to you.”  

The district court denied the motion to suppress.  The court did not address the adequacy of Foss’s request for an independent test, but found the police did not hinder Foss’s “desire to have” an independent test.  Foss stipulated to a trial on the minutes of testimony, and was found guilty as charged.  He now appeals.  


II.  Scope of Review.  We review the district court’s decision on error.  Iowa R. App. P. 6.4.  The court’s findings are upheld if supported by substantial evidence.  State v. Wootten, 577 N.W.2d 654, 656 (Iowa 1998). 

III.  Independent Chemical Test.  Iowa Code section 321J.11 provides, in pertinent part:

The person may have an independent chemical test or tests administered at the person's own expense in addition to any administered at the direction of a peace officer. The failure or inability of the person to obtain an independent chemical test or tests does not preclude the admission of evidence of the results of the test or tests administered at the direction of the peace officer.

A person is not entitled to an independent test until after he has submitted to the test requested by police.  State v. Bloomer, 618 N.W.2d 550, 553 (Iowa 2000).  We therefore limit our focus to any request made by Foss after he submitted a breath specimen.  

A.  Adequate request.  The district court did not address whether Foss made a sufficient request for an independent test.  We decline Foss’s invitation to imply a ruling on the issue from the court’s silence, and instead look to the record.  Both Foss and Lindholm testified that Foss plainly and unequivocally made a request for an independent test after he submitted the breath specimen.  The State would have us fully discount their testimony on the basis of self-interest.  While the testimony of Foss and his friend must certainly be viewed with a critical eye, the fact remains that theirs is the only testimony which speaks specifically to issue of whether the defendant made a sufficient request for an independent test.   Officer Meskimen did not contradict their claims, but merely stated he could not remember a request being made.   The record before us reveals substantial evidence to conclude Foss properly invoked his right to an independent test.  

B.  Police interference.  In the absence of police hindrance, an individual’s inability to obtain an independent chemical test will not preclude admission of the results from the police-administered test.  See Iowa Code § 321J.11; State v. Goodon, 443 N.W.2d 74, 76 (Iowa Ct. App. 1989).  We therefore agree with the district court that Foss’s inability to leave jail, or successfully arrange for an independent test, would not alone justify exclusion of the breath test results.  We cannot conclude, however, that substantial evidence supports the court’s finding that Officer Meskimen did nothing to hinder or interfere with Foss’s ability to obtain an independent chemical test.  

We have already determined that Foss made a sufficient request for an independent test after submitting to a breath test.  The record reveals his request was verbally denied.  At the time his request was rejected, Foss was under arrest and in a custodial setting.  He was transported to the Polk County Jail shortly after his request for an independent test was denied.  We conclude the record in this case established police interference with Foss’s right to seek an independent test.  

IV.  Remedy. While the State argues that a spoliation instruction would be sufficient to cure any error, we cannot agree.  

In a criminal prosecution for driving under the influence, proof [that a defendant was denied the opportunity to obtain an independent chemical test by action of the peace officers] . . . would require suppression of any police-administered chemical test. Any other interpretation would render meaningless the requirement of the statute that the arrestee be given the opportunity to obtain an independent chemical analysis.  

Casper v. Iowa Dep’t of Transp., 506 N.W.2d 799, 802 (Iowa Ct. App. 1993).  We conclude that the district court erred when it failed to suppress the results of the police-administered breath test.  We therefore reverse the rulings of the district court, and remand this matter for a new trial.  


REVERSED AND REMANDED.  
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