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IN THE COURT OF APPEALS OF IOWA

No. 3-383 / 02-0975
Filed October 15, 2003

STATE OF IOWA,



Plaintiff-Appellee,

vs.

VINSON HORACE CHAMP,



Defendant-Appellant.


Appeal from the Iowa District Court for Scott County, John A. Nahra, Judge.


Vinson Champ appeals from his convictions and sentences for first-degree kidnapping, second-degree sexual abuse, and assault in violation of Iowa Code sections 710.2, 709.3(1) and 708.2(4) (1997).  AFFIRMED.  


Linda Del Gallo, State Appellate Defender, James G. Tomka, Assistant State Appellate Defender, and Jill Alesch, Student Intern, for appellant.


Thomas J. Miller, Attorney General, Kevin Cmelik, Assistant Attorney General, William E. Davis, County Attorney, and Julie Walton, Assistant County Attorney, for appellee.


Heard by Vogel, P.J., and Mahan and Zimmer, JJ.

ZIMMER, J.



Vinson Champ appeals from his convictions and sentences for kidnapping in the first degree, sexual abuse in the second degree, and assault in violation of Iowa Code sections 710.2, 709.3(1) and 708.2(4) (1997), contending his trial counsel was ineffective.  Upon our de novo review, State v. Watson, 620 N.W.2d 233, 235 (Iowa 2000), we affirm Champ’s convictions, and preserve his ineffective assistance of counsel claim for possible postconviction proceedings.  



On February 16, 1997, a college student was confined and raped in a classroom/lab on her college campus in Davenport.  On May 15, 1997, the State filed a complaint against Champ for first-degree kidnapping, second-degree sexual abuse, and first-degree robbery.  At the time of the offense, Champ was a comedian who traveled state-to-state on a college circuit.  The record suggests Champ was held in various detention centers in Nebraska from at least May 19, 1997 through November 28, 2001, awaiting resolution of similar charges.  On November 28, 2001, the Scott County Attorney filed a trial information charging Champ with the same crimes listed in the criminal complaint filed in 1997.  The trial information was filed four years and nine months after the incident from which the charges arose.



On May 21, 2002, a jury convicted Champ of first-degree kidnapping, second-degree sexual abuse, and assault.
  On appeal, Champ contends his trial counsel was ineffective for not moving to dismiss all the charges, because the trial information was filed beyond the applicable statute of limitations.  To establish his claim, Champ must prove his attorney’s performance fell below “an objective standard of reasonableness” and “the deficient performance prejudiced the defense.”  Strickland v. Washington, 466 U.S. 668, 687-88, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984).  We generally preserve ineffective assistance claims for postconviction proceedings to give counsel an opportunity to respond to defendant’s claims.  State v. Ruesga, 619 N.W.2d 377, 384 (Iowa 2000).  



The State agrees that if the applicable statute of limitations was not tolled, the criminal charges in this case were time barred.  See Iowa Code § 802.3 (1997) (providing for three year limitation period).  The State contends, however, that the limitations period was tolled under section 802.6(1):  

When a person leaves the state with the intention of avoiding prosecution, the indictment or prosecution may be found or commenced within the time herein limited after the person’s coming into the state . . . .


To demonstrate the statute of limitations was tolled under section 802.6(1), the State must prove the defendant left Iowa with the intent to avoid prosecution.  State v. Howard, 610 N.W.2d 535, 537 (Iowa Ct. App. 1999).  



Under the limited record in this matter we cannot determine whether the State could have met its burden on the statute of limitations issue, if the issue had been raised.  Nor can we fairly assess whether trial counsel’s inaction was less than reasonably competent, or driven by a tactical or other acceptable reason.  Because the record is inadequate to reach the merits of Champ’s ineffective assistance of counsel claim, we affirm his conviction, and preserve the ineffective assistance claim for possible postconviction proceedings.  See State v. DeCamp, 622 N.W.2d 290, 296 (Iowa 2001).  


AFFIRMED.  

�   At sentencing the district court found Champ’s conviction for second-degree sexual abuse merged into his conviction for first-degree kidnapping.   





