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IN THE COURT OF APPEALS OF IOWA

No. 3-678 / 03-1230 

Filed October 15, 2003

IN THE INTEREST OF A.J. and B.S., 

Minor Children,

C.S., Mother,


Appellant.


Appeal from the Iowa District Court for Warren County, Richard B. Clogg, District Associate Judge.  


A mother appeals a juvenile court order terminating her parental rights to two children.  AFFIRMED.

Aaron L. Siebrecht of Borseth, Siebrecht & Siebrecht, Altoona, for appellant-mother.


Thomas J. Miller, Attorney General, Tabitha Gardner, Assistant Attorney General, Gary Kendall, County Attorney, and Jane Orlanes, Assistant County Attorney, for appellee-State.


Jeffrey T. Mains, Des Moines, guardian ad litem for minor children.


Considered by Sackett, C.J., and Miller and Hecht, JJ.

MILLER, J. 


Christina is the mother of Austin, born in January 2000, and Brandon, born in July 2002.  She appeals from a July 10, 2003 juvenile court order terminating her parental rights to the two boys pursuant to Iowa Code sections 232.116(1)(d) (child adjudicated a child in need of assistance (CINA) after finding child to have been physically or sexually abused or neglected as a result of acts or omissions of one or both parents, circumstances which led to the CINA adjudication continued to exist despite offer or receipt of services), and 232.116(1)(h) (child three or younger, adjudicated CINA, removed from physical custody of parents six of last twelve months, cannot be returned to custody of parents at present time) (2003).
  We affirm.  


We review termination proceedings de novo.  Although we are not bound by them, we give weight to the trial court’s findings of fact, especially when considering credibility of witnesses.  The primary interest in termination proceedings is the best interests of the child.  To support the termination of parental rights, the State must establish the grounds for termination under Iowa Code section 232.116 by clear and convincing evidence.  

In re C.B., 611 N.W.2d 489, 492 (Iowa 2000) (citations omitted).  


Christina is twenty-four years old, and is borderline retarded.  The Iowa Department of Human Services (DHS) involved in this and the underlying CINA case has been familiar with her since Christina herself was adjudicated and removed from her mother’s home for a period of time at about age eleven.  When Christine became eighteen years of age her mother sought and secured a probate court order appointing herself as Christina’s legal guardian.  In doing so she alleged that by reason of incapacity Christina was unable to make or carry out important decisions concerning her person or affairs, other than financial affairs.  In appointing Christina’s mother as guardian the probate court found that Christina’s decision making capacity was impaired because of her mental incapacity and she was unable to care for her personal safety or attend to or provide such necessities as food, shelter, clothing or medical care without which physical injury or illness might occur.  


On October 30, 2002 Austin and Brandon were removed from the custody of Christina and her husband, David, who is Brandon’s father.  Christina and David had been leaving the boys in the care of a couple whose own child had been removed from their custody and adjudicated a CINA due to their mental health problems, mental capacity, and inability to care for children safely.  Austin was developmentally delayed and at times virtually uncontrollable.  Brandon was developmentally delayed, and had various physical ailments or infirmities.  


Following removal Austin and Brandon have remained in the custody of the DHS.  Austin was placed in and has remained in family foster care.  Brandon was initially, briefly placed in family foster care, but was shortly thereafter placed with his paternal grandparents where he has since remained.  Both boys are “special needs” children.  Brandon requires intensive special care.  


I.
Christina contends the State failed to prove the second element required for termination under section 232.116(1)(d), that circumstances which led to the CINA adjudication continued to exist despite the offer or receipt of services.
  She relies on evidence she followed the recommendation that the inappropriate caretakers be removed from her home, she sought mental health services and participated in family centered services, and she obtained a protective order against her husband, David, who she alleged had assaulted her.  She also contends the State failed to prove the fourth element required for termination under section 232.116(1)(h), that the children could not be returned to her custody at the present time.  She argues she had the ability to care for the children with the support of services provided in the community.  


The CINA adjudication was based in part on Christina’s “mental health needs,” and the dispositional order which followed found that placement of the children outside her home continued to be necessary in part because of her “mental health issues and safety concerns re: same.”  Christina was referred for a psychosocial evaluation.  In discussion that evaluation and its results the juvenile court made the following findings of fact:


Christina presented an unusual number of psychological symptoms and tested with a profile of chronic maladjustment, personality decomposition, disorganization, and a potential thought disorder.  Her clinical profile suggested erratic, possibly assaultive behavior, disordered affect, social withdrawal, and preoccupation with occult or abstract ideas.  The clinical profile corroborated the adjudication hearing evidence that Christina became upset and threw or drove a knife into a wall.  The evaluator believed she may suffer from hallucinations and hostile, irritable behavior, and that she may behave in unpredictable and highly aggressive ways.  Christina admitted to periods of excessive drinking and became intoxicated once per week.  Her statement corroborates her admission to the in-home worker that she was still drinking to intoxication.  The evaluator believed Christina may have an addictive disorder.  Her functioning level at that time was remarkable for acute anxiety, depressed and suicidal ideation, mental confusion, persecutory ideas, antisocial attitudes, and somatic complaints.  Her ability to concentrate and focus on the needs of the children was quite impaired.  

The juvenile court further found:


The psychosocial confirmed the psychological evaluation of Christina by the Christian Opportunity Center (COC) in November of 2002.  COC previously provided her with vocational and residential assistance services, which she attended only sporadically before terminating her involvement.  Her history of intellectual limitations dated to two years of age.  Previous intellectual assessments available to the examiner were consistent with the findings in November, which put Christina well below average in all intellectual areas with an IQ score of sixty-six.  The evaluation confirmed a diagnosis of mild mental retardation, which was a developmental disorder (a pervasive and chronic condition not likely to improve markedly in the foreseeable future).  


. . . .


The case permanency plan listed eight problems and desired outcomes, which were identical to those listed in the case permanency plan dated April 21, 2003.  The parents had not accomplished any of the desired outcomes.  The parents were offered supervised visitation and never progressed to a less restrictive visitation plan. . . .  


By the disposition hearing on March 12, 2003, the court could not return the children to the parents for the following reasons: the parents’ unresolved mental issues and safety concerns regarding them, mother’s alcohol abuse, and domestic violence.  The following reasonable efforts were unable to prevent the need for continued removal:  parenting psychosocial evaluation, in-home services, foster care, and supervised visits. . . . 


Christina developed problems dealing with in-home worker [J.M.].  Christina stopped communicating with her or accepting directions.  She blamed [J.M.] for not “teaching her better” and allowed [Christina’s mother] to influence her with comments such as “tell them what else she did.”  Although the court overruled Christina’s request for a new in-home worker, the DHS worker assigned a new worker on her own due to Christina’s inability to work with [J.M.] despite [J.M.’s] devoted work with her.  

These findings are fully supported by the record and upon our de novo review we adopt them.  


Christina has long been prone to outbursts of anger as well as volatile behavior, such as throwing or driving a knife into the wall of the home she and the children occupied.  By mid-March 2003, after the children had been removed for some four and one-half months and a petition to terminate parental rights became increasingly likely.  Christina nevertheless became increasingly hostile and volatile.  She developed increasingly serious conflicts with her in-home worker.  She developed suicidal ideations, began threatening suicide, and reported making one or more suicidal attempts or gestures.  On April 2, 2003 she stated she was going to kill herself and revealed plans concerning how she intended to do so.  Her DHS worker suspended visits and the petition for termination of parental rights was filed on April 22, 2003.  


We conclude clear and convincing evidence establishes both of the two challenged statutory elements for termination.  Christina was offered and received numerous services, but her mental health issues still existed at the time of the termination hearing, as did the safety concerns resulting from her limited intellectual capacity and mental problems.  Further, because of her limited intellectual capacity and unresolved mental problems the children could not be returned to her custody without being subject to adjudicatory harm in the form of a failure by Christina to exercise a reasonable degree of care in supervising them or, given their special needs, the children not receiving adequate care from her.  We affirm on these issues.  


II.
We believe that some or all of Christina’s remaining contentions were not presented to the juvenile court, were not passed on by the juvenile court, or both.  Further, the record before us contains no indication Christina filed an Iowa Rule of Civil Procedure 1.904(2) motion seeking a ruling on these issues.  Thus, perhaps error was not preserved on these contentions.  We nevertheless choose to address them.  


III.
Christina contends termination was not in the children’s best interest because they maintained a bond with her.  This implicates Iowa Code section 232.116(3)(c) which provides the juvenile court need not terminate the parent-child relationship if it finds clear and convincing evidence termination would be detrimental to the child due to closeness of the parent-child relationship.  


The factors in section 232.116(3) are permissive, not mandatory.  In re C.L.H., 500 N.W.2d 449, 454 (Iowa Ct. App. 1993); In re J.V., 464 N.W.2d 887, 890 (Iowa Ct. App. 1990).  It is within the juvenile court’s sound discretion, based upon the unique circumstances of the case before it and the best interests of the child, whether to apply a factor in section 232.116(3).  See In re J.V., 464 N.W.2d at 890.  We must consider a child’s long-range best interests as well as immediate best interests.  In re A.B., 492 N.W.2d 446, 450 (Iowa Ct. App. 1992).  


Brandon is a special needs child.  He was removed from Christina’s custody at three months of age, was almost one year of age at the time of the termination hearing, is doing well in the care of his paternal grandparents and is bonded to them, and does not have a close bond with Christina.  Austin is also a special needs child.  When removed from Christina’s custody he was virtually uncontrollable at times.  He had been in foster care almost nine months at the time of the termination hearing.  Christine had not progressed beyond limited, supervised visitation.  There is not clear and convincing evidence of such a close parent-child relationship that termination would be detrimental to either child.  


IV.
Christina contends termination was improper as not the least restrictive alternative because Brandon was in a relative placement, Austin could have been placed in long-term foster care, and she was willing and able to provide for their financial support during their placements.  


Where, as here, statutory grounds for termination have been proven to exist, the needs of the child are promoted by termination, In re L.M.F., 490 N.W.2d 66, 68 (Iowa Ct. App. 1992), and placement of the child with a relative pursuant to a permanency order is not a preferential alternative to termination.  Id. at 67.  Long-term foster care is not preferred to termination of parental rights.  In re R.L., 541 N.W.2d 900, 903 (Iowa Ct. App. 1995).  Brandon has special needs, is adoptable, and his grandparents apparently wish to adopt him.  Austin has special needs which Christina is unable to meet by reason of her limited intellectual capacity and mental health problems.  The children’s continued growth and development will over time result in Christina being increasingly unable to meet their needs because, as found by the juvenile court, her condition is “not likely to improve markedly in the foreseeable future.”  The children need and deserve stability and security that can be provided through adoption of Brandon and adoption or, if necessary, guardianship and custody, of Austin.  We find it in the children’s best interest to terminate Christina’s parental rights in order to allow them to acquire the stability, security, and permanency they need and deserve.
  


V.
Christina finally contends that the juvenile court erred in not granting additional time for reunification because the main reason for termination appears to be concern for her mental disabilities, while the professionals indicated that with additional time rehabilitation was possible so she could provide for the children.  


A mental disability alone is not a sufficient reason for termination of a parent-child relationship.  In re K.F., 437 N.W.2d 559, 560 (Iowa 1989).  However, it is a proper factor to consider and, when it contributes a parent’s inability to parent, may be determinative on the issue of whether termination is required in the child’s best interest.  Id. at 560.  A parent’s mental disability can be a contributing factor to the parent’s inability to perform essential parenting functions, and termination can be appropriate where a parent lacks the capacity to meet a child’s present and future needs.  In re T.T., 541 N.W.2d 552, 556 (Iowa Ct. App. 1995).  Termination is appropriate to serve the child’s best interests when the disabled parent lacks the capacity to meet the child’s present needs as well as the capacity to adapt to the child’s future needs.  In re A.M.S., 419 N.W.2d 723, 733-34 (Iowa 1988).  We find this to be the situation here.  The record shows that Christina’s limited intellectual capacity, mental health problems, and lack of socialization result in an inability to properly and effectively parent her children, as well as an inability to learn proper parenting skills.  The main reason for termination of her parental rights is not her mental disabilities, but her resulting inability to adequately and properly parent her children as well as both an inability to effectively utilize services and an inability to learn necessary parenting skills.  


We also note that the professionals involved in this case believed that Christina needed extensive, long-term therapy, that despite months of services she had made minimal progress in improving her parenting skills, that Christina’s lack of progress or slow progress would continue, not only because of her limited mental capacity but also because of her lack of socialization despite being twenty-four years of age, and that it would take at least a year and possibly as much as five or more years for her to make significant progress.  Termination of Christina’s parental rights was recommended by all professionals involved in the case, the guardian ad litem for the children, the county attorney, and the court-appointed special advocate.  


VI.
Upon our de novo review we affirm on all issues and affirm the termination of Christina’s parental rights.  


AFFIRMED. 

�  The juvenile court also terminated Austin’s father’s parental rights, and Brandon’s father’s parental rights.  Both consented to termination and neither appeals.  


2  We note it was in fact the children’s guardian ad litem, and not the county attorney or attorney general, who filed the petition for termination of parental rights and presented the case for termination.  


3  Although not necessary to our decision on this issue, we note that Christina is in fact not able to provide for the children’s financial support during out of home placements.  She has been and is unemployed, and apparently subsists on SSI income.  





