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vs.

STATE OF IOWA,
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Appeal from the Iowa District Court for Polk County, Joel D. Novak, Judge.

Applicant-appellant, Jarmaine Allen, appeals the denial of his application for postconviction relief.  REVERSED AND REMANDED.


Kent A. Gummert of Gaudineer, Comito & George, L.L.P., West Des Moines, for appellant.


Thomas J. Miller, Attorney General, Thomas S. Tauber, Assistant Attorney General, John P. Sarcone, County Attorney, and Steve Foritano, Assistant County Attorney, for appellee.


Heard by Sackett, C.J., and Miller and Vaitheswaran, JJ.

SACKETT, C.J. 

Applicant-appellant, Jarmaine Allen, appeals the denial of his application for postconviction relief.  Allen claims the prosecution improperly suppressed evidence available prior to his trial, in violation of his due process rights.  Allen also claims that his trial counsel provided ineffective assistance by failing to object to alleged prosecutorial misconduct and that his appellate counsel was ineffective for failing to raise or preserve his claims of ineffective assistance of trial counsel.  We reverse and remand for a new trial.
I.
BACKGROUND FACTS AND PROCEEDINGS.

Allen was convicted of shooting Jody Stokes in October of 1995.  Stokes, died from multiple gunshot wounds.

Allen was indicted by a Polk County grand jury and convicted after his first trial ended in a hung jury.  The critical evidence presented at trial was as follows: (1) Allen suffered a beating from Stokes on the day before the shooting and, thus, the State argued Allen shot Stokes in revenge; (2) two eyewitnesses, Robert Hawthorne and Nick Jones, identified Allen as the shooter; (3) Shyrome Avant testified Allen confessed that he had murdered Stokes; (4) Kelly Scott, who lived near the scene of the shooting, testified he saw Allen run through his backyard not long after he heard gunshots; and (5) Donna Brown testified Allen did not arrive at home until after 5:50, even though Allen told police he was at home sleeping at 5:20, the approximate time of the shooting.  

The credibility of much of this testimony was brought into question by the defense at trial.  As to eyewitness Hawthorne, substantial impeachment evidence was offered at trial, which showed that Hawthorne told police several times he did not see the shooting, but changed his story by the time of the second trial.  By the time of the second trial Hawthorne was awaiting sentencing on a felony federal drug charge and was to be given favorable treatment in exchange for his testimony in the case against Allen.  

Similar impeachment evidence was offered as to eyewitness Jones.  Jones had previously stated that he was not at the scene of the shooting.  At the second trial Jones was testifying under a grant of immunity from perjury for his previous statements regarding the events of the shooting.  

As to confession witness Avant, he only came forward for the second trial, and at the time he came forward, the woman who was Stokes’ fiancé at the time of his death, had become Avant’s girlfriend.

Finally, as to Kelly Scott, who testified that he saw Allen running through his backyard a short time after hearing gunshots, Scott himself testified he made only a limited observation of Allen at that time.  Furthermore, while Scott picked Allen’s picture as the person running through the yard from a photo array, Scott was unable to identify Allen when he appeared at depositions and at the first trial.

Allen filed a notice of appeal.  Our court affirmed Allen’s conviction on June 14, 2000.  Appellate counsel did not raise any ineffective assistance of trial counsel claims in the direct appeal, nor did appellate counsel preserve such claims for postconviction relief.  

In his postconviction relief application Allen raises the following claims: (1) Allen argues the State violated his due process rights by failing to disclose allegedly exculpatory evidence prior to his trial; (2) Allen argues he received ineffective assistance by his trial counsel in violation of Sixth and Fourteenth Amendment rights because trial counsel failed to object to alleged prosecutorial misconduct; and (3) Allen argues he received ineffective assistance by his appellate counsel because counsel failed to raise or preserve claims of ineffective assistance of trial counsel on direct appeal. 

II.
ANALYSIS.

A.  
Ineffective Assistance Claims.

Allen claims his trial counsel was ineffective for failing to object to alleged prosecutorial misconduct and that his counsel on direct appeal was ineffective for failing to raise or preserve his claims of ineffective assistance.

Under our error preservation rules, a claim not properly raised on direct appeal may not be litigated in a postconviction relief action unless sufficient reason or cause is shown for not previously raising the claim and actual prejudice resulted from the claim of error.  Berryhill v. State, 603 N.W.2d 243 (Iowa 1999).  However, ineffective assistance of appellate counsel may excuse ordinary error preservation requirements.  Kane v. State, 436 N.W.2d 624, 627 (Iowa 1989).  Thus, we will address Allen’s claims that trial counsel was ineffective and in turn determine whether appellate counsel was also ineffective.

We generally review postconviction relief decisions for errors at law. DeVoss v. State, 648 N.W.2d 56, 60 (Iowa 2002).  However, when the postconviction relief applicant raises a constitutional issue, our review is de novo.  Ledezma v. State, 626 N.W.2d 134, 141 (Iowa 2001).  Because claims of ineffective assistance of counsel implicate the Sixth Amendment to the Federal Constitution, our review is de novo.  State v. Kress, 636 N.W.2d 12, 19 (Iowa 2001).
To establish a claim of ineffective assistance of counsel, an applicant must show (1) the attorney failed to perform an essential duty and (2) prejudice resulted to the extent it denied defendant a fair trial.  State v. Ceaser, 585 N.W.2d 192, 195 (Iowa 1998).  In proving the first prong, the applicant faces a strong presumption the performance of counsel falls within a wide range of reasonable professional assistance.  State v. Hepperle, 530 N.W.2d 735, 739 (Iowa 1995).  We will not second-guess reasonable trial strategy.  State v. Wissing, 528 N.W.2d 561, 564 (Iowa 1995).  The second prong is satisfied if a reasonable probability exists that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  Davis v. State, 520 N.W.2d 319, 321 (Iowa Ct. App. 1994).  Both elements must be established by a preponderance of the evidence.  State v. Hischke, 639 N.W.2d 6, 8 (Iowa 2002).

Where prosecutorial misconduct denies the defendant a fair trial, due process is violated.  State v. Graves, 668 N.W.2d 860, 869 (Iowa 2003).  The two elements of a due process claim based on prosecutorial misconduct are (1) proof of the misconduct and (2) resulting prejudice.  Id.  A prosecutor may properly draw conclusions and argue all permissible inferences which may reasonably flow from the evidence during closing argument.  Id. at 278 (citing State v. Phillips, 226 N.W.2d 16, 19 (Iowa 1975)).  However, the prosecutor may not create evidence by argument or interject personal beliefs.  Id.  Therefore, the prosecutor may not personally vouch for a defendant’s guilt or a witness’s credibility in closing argument.  Id. (citing State v. Williams, 334 N.W.2d 742, 744 (Iowa 1983)).

We also note the nature of the prosecutor’s role in our system of justice in determining whether the prosecutor has committed misconduct:

To assess whether the county attorney's action in this case constitutes misconduct, it is necessary first to understand the nature of the role played by the prosecutor in a criminal trial.  A prosecutor is not an advocate in the ordinary meaning of the term.  That is because a prosecutor owes a duty to the defendant as well as to the public. . . .

The prosecutor's duty to the accused is to assure the defendant a fair trial by complying with the requirements of due process throughout the trial.  Thus, while a prosecutor is properly an advocate for the State within the bounds of the law, the prosecutor's primary interest should be to see that justice is done, not to obtain a conviction. 

Graves, 668 N.W.2d at 870 (quotation marks and internal citations omitted).

Allen claims a number of instances of prosecutorial misconduct.  First, Allen claims that the prosecutor description of Allen as a coward and a “cowardly character” in his opening statement and closing argument was misconduct.  Collectively, in the opening statement and the closing argument, the prosecutor, in various manners, referred to Allen as cowardly at least six times.  We determine this was an improper attack on Allen’s character that was intended to be inflammatory and constituted misconduct.  See id. at 876 (“the prosecutor is not ‘allowed to make inflammatory or prejudicial statements regarding a defendant in a criminal action.’ . . . [I]t is improper for a prosecutor to call the defendant a liar, to state the defendant is lying, or to make similar disparaging comments.”); see also State v. Johnson, 222 N.W.2d 483 (Iowa 1974) (“It is central to our system of jurisprudence that a defendant must be convicted only if it is proved he committed the offense charged and not because he is a bad man.”); see also State v. Buggs, 581 N.W.2d 329, 342 (Minn. 1998) (holding that a prosecutor's references to the defendant as a "coward" was improper); see also People v. Hines, 112 A.D.2d 316, 491 N.Y.S.2d 764, 765 (1985) (holding prosecutor’s references to defendant as a “coward” went beyond the “boundary of fair advocacy”).
Second, Allen claims the prosecutor committed misconduct by asserting that “[t]he alibi [Allen] gave to the police was a lie.”  

Iowa follows the rule that it is improper for a prosecutor to call the defendant a liar, to state the defendant is lying, or to make similar disparaging comments.  Notwithstanding this prohibition, a prosecutor is still free “to craft an argument that includes reasonable inferences based on the evidence and . . . when a case turns on which of two conflicting stories is true, [to argue that] certain testimony is not believable.”

Graves, 668 N.W.2d at 876 (citing State v. Davis, 275 Kan. 107, 121, 61 P.3d 701, 710-11 (2003)); see also State v. Rutledge, 600 N.W.2d 324, 325 (Iowa 1999) (calling defendant’s alibi witnesses a “pack of liars” is “plainly out of bounds”).  

We conclude the prosecutor went beyond the scope of what is permissible when he stated that the alibi Allen gave was a “lie.”  It was permissible for the prosecutor to recite the evidence.  The prosecutor noted that defendant told police he was at the home of Donna Brown sleeping at 5:20, the approximate time of the shooting.  The prosecutor fully summarized the course of events to which Donna Brown testified.  That Ms. Brown testified she did some shopping after work and then got on the bus taking her home at 5:50; thus, she arrived at home sometime after 5:50.  Ms. Brown testified Allen was not at the house when she got home but that she witnessed him arrive some time after she got home.  Allen had told police he was at the home and was sleeping at 5:20.  The prosecutor concluded, “The defendant was not home at 5:20.  He was not asleep.  And the alibi he gave to police was a lie.”  While it was permissible for the prosecutor to summarize the evidence and point out the discrepancies, it was misconduct for the prosecutor to reach the ultimate conclusion that Allen had lied to police.  

It is up to the jury to assess the credibility of the witness and reach that ultimate conclusion.  See Graves, 668 N.W.2d at 871 (“determinations of credibility are for the jury”); see also State v. Grimme, 338 N.W.2d 142, 146 (Iowa 1983) (“credibility of the witnesses and weight of the evidence were for the jury to determine”).
Third, Allen claims the prosecutor’s closing argument had racial overtones not derived from the record that constituted misconduct.  In particular, Allen claims the following statement by the prosecutor was misconduct:

People govern their lives in terms of who’s looking at me?  Should I be carrying a gun?  Where people smoke dope all day long and drive around in cars?  Where they go in certain areas of town and not other areas of town?  Where they challenge each other at parties and get in fights and perhaps urinate on each other and sneak up on each other and shoot each other in the back in broad daylight?  


We do not find these comments to have been racist, nor to be an improper emotional appeal which was intended to persuade the jury to decide the case on issues other than the facts before it.  See State v. Johnson, 534 N.W.2d 118, 128 (Iowa Ct. App. 1995).  As noted by the postconviction court, the social environment of this murder, which would be foreign to the ordinary juror, was “a ubiquitous theme throughout the trial.”  Further, the characteristics of this environment were taken up by both the prosecutor and defense counsel at trial.  Additionally, we certainly agree with the postconviction court’s conclusion that the activities described by the prosecutor “are not relegated to ‘people’ exhibiting a certain skin pigment.”  The prosecutor’s rhetoric was not necessary, but we have long held that in arguments while “[n]o lawyer has the right to misrepresent or misstate the testimony . . . he is not required to forego all the embellishments of oratory, or to leave uncultivated the fertile field of fancy.”  State v. Burns, 119 Iowa 663, 671, 94 N.W. 238, 241 (Iowa 1903).
Fourth, Allen claims the prosecutor committed misconduct by improperly commenting on Allen’s silence at trial with the following statement: “Jarmaine Allen came in contact with Jody Stokes.  We don’t know what was said.  We’re not going to know what was said, at least not in this trial.”  

The accused's silence may not be used directly or indirectly to aid the prosecution.  State v. Hulbert, 513 N.W.2d 735, 738 (Iowa 1994).  A statement is an impermissible reference to defendant’s silence if either (1) the prosecutor manifestly intended to refer to the defendant’s silence, or (2) the jury would naturally and necessarily interpret the statement to be a reference to the defendant’s silence.  State v. Hutchison, 341 N.W.2d 33, 39 (Iowa 1983); see also Hulbert, 513 N.W.2d at 738.  

We do not find an indication that the prosecutor manifestly intended to refer to Allen’s silence at trial.  Additionally, we do not believe the jury necessarily would have believed that the prosecutor’s remark was a reference to Allen’s silence at trial.  The statement was made in the context of the prosecutor summarizing the encounter between Allen and Stokes on the night before the shooting death of Stokes.  That encounter ended with Stokes beating up Allen.  The prosecutor’s statement could be interpreted to mean that with Stokes now dead, what was said between the two men on that night was unknown and would remain unknown.  Furthermore, we do not believe the prosecutor’s remark would cause the jury to “dwell on defendant’s failure to testify.”  Hutchison, 341 N.W.2d at 39.
Fifth, and finally, Allen claims the prosecutor committed misconduct with an improper emotional appeal, in which the he claims the prosecutor improperly called upon the jury to convict Allen as a means to protect the community, rather than base its decision on the actual evidence.  The prosecutor stated:

Members of the jury, I ask you with your verdict to tell the witnesses in this case who have told the truth that it’s not useless, that it’s not a joke, that the truth matters.  I ask you with your verdict to tell this defendant that his behavior is not tolerated, that we will not allow people to gun other folks down in the street, no matter how bad we hate them, no matter how badly we have been humiliated by them, no matter how badly we’ve been disrespected by them.  Tell him to stop.

We agree with the postconviction court and conclude that the above statement was an emotional appeal imploring the jury to convict Allen for reasons of protecting the community from Allen and from others whose behavior may resemble that of Allen and was misconduct.  A statement urging the jury to convict the defendant on a basis other than the actual evidence before the jury is misconduct.  See State v. Johnson, 534 N.W.2d 118, 127 (Iowa Ct. App. 1995) (“The prosecutor's comments improperly urge the jurors to convict the defendant in order to protect community values and prevent further criminal activity.  They were an improper emotional appeal designed to persuade the jury to decide the case on issues other than the facts before it.”).  

We hold the conduct of prosecutors to a high standard.  The prosecutor has a “duty to keep the record free of undue denunciations or inflammatory utterances.”  State v. Werts, 677 N.W.2d 734, 739 (Iowa 2004).  In the present case the prosecutor violated that high standard to which he is held in a number of instances.  


Having determined the prosecutor committed misconduct, we must now determine whether Allen was prejudiced by the misconduct.  Reversal is only required where we find defendant was prejudiced as a result of the misconduct.  State v. Wilkins, 693 N.W.2d 348, 352 (Iowa 2005).  "[I]t is the prejudice resulting from misconduct, not the misconduct itself, that entitles a defendant to a new trial."  Id. (citing State v. Piper, 663 N.W.2d 894, 913 (Iowa 2003)).  We consider (1) the severity and pervasiveness of the misconduct, (2) the significance of the misconduct to the central issues in the case, (3) the strength of the State's evidence, (4) the use of cautionary instructions or other curative measures, and (5) the extent to which the defense invited the misconduct.  There were no cautionary instructions given and there is no allegation that the defense invited the misconduct; therefore, we consider only the first three elements.

The prosecutor committed numerous instances of misconduct at trial.  We believe that repeatedly referring to Allen as cowardly, stating Allen lied to the police, and making an emotional appeal to the jury to convict for reasons other than purely the evidence before the jury constitutes severe and pervasive misconduct. 

This misconduct also went to central issues of the case.  The prosecution had no physical evidence tying Allen to the shooting.  Thus, the case hinged on the credibility of witnesses and the character of Allen.  Asserting that Allen was cowardly called the character of Allen into question, as did asserting that Allen lied to the police.

Finally, we consider the strength of the State’s case.  At oral argument the State candidly admitted this is not a case of overwhelming evidence.  The State, however, maintains it had built a strong case against Allen and, thus, Allen was not prejudiced by the prosecutorial misconduct.  We disagree with the State’s assessment as to the strength of its case.  We find it was a very close case.  We first note Allen’s first trial ended in a mistrial due to a hung jury; however, that by itself does not mean the case was a close one, as new witnesses testified at the second trial.  Additionally, the State did not have any physical evidence tying Allen to the shooting.  The State’s most important witnesses appear to have been two eyewitnesses and a witness who testified that he heard Allen confess to shooting Stokes, whom the jury apparently found to be credible.  However, as we previously noted, the defense did offer substantial impeachment evidence regarding these witnesses.  Based on these considerations, we conclude Allen was prejudiced by the prosecutor’s misconduct because there was a reasonable probability the jury’s verdict was based on considerations other than the evidence presented at trial.  Thus, Allen’s due process rights were violated.

We must now consider whether Allen has met his burden to establish both elements of his claim of ineffective assistance of trial and appellate counsel.  Unless we find some appropriate strategic consideration, Allen’s trial counsel had a duty to object to the prosecutor’s improprieties in the opening statement and closing argument and his appellate counsel had a duty to raise or preserve for postconviction relief Allen’s claims of ineffective assistance of trial counsel.  Neither trial nor appellate counsel cited such strategic considerations at the postconviction hearing.  Based on the record before us we cannot conceive of any such strategic considerations.  Therefore, we find that Allen has established his trial and appellate counsel breached essential duties.  Additionally, for the reasons cited previously, we conclude Allen has established the requisite prejudice resulting from the breaches of essential duties.  A reasonable probability exists that, but for counsel’s unprofessional errors, the result of the proceedings would have been different. 
Allen’s judgment of conviction and sentence are therefore reversed, and we remand this case for a new trial.  


B. 
Due Process Violation Due to Non-Disclosure of Allegedly Exculpatory Evidence.

In order to show a due process violation due to failure to disclose exculpatory evidence Allen must show "(1) the prosecution suppressed evidence; (2) the evidence was favorable to the defendant; and (3) the evidence was material to the issue of guilt."  Harrington v. State, 659 N.W.2d 509, 516 (2003).  The State concedes the police reports and witness interviews cited by Allen were suppressed.  Additionally, the State, in most instances raised, concedes the second prong of this test, that the evidence was favorable to defendant.  The State’s argument that there was no due process violation is largely that the evidence was not material to the issue of guilt because Allen has not shown the suppressed evidence would have been admissible at trial, nor has Allen, the State’s argument goes, shown that the suppressed evidence would have directly led to admissible evidence.  Having determined Allen is entitled to a new trial due to a due process violation because of prosecutorial misconduct we need not, and do not, reach the issue of the materiality of the suppressed evidence. 
REVERSED AND REMANDED FOR NEW TRIAL.

