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IN THE COURT OF APPEALS OF IOWA

No. 3-852 / 03-0132
Filed November 26, 2003

STATE OF IOWA,


Plaintiff-Appellee,

vs.

FREDERICK AARON COGDILL,


Defendant-Appellant.


Appeal from the Iowa District Court for Muscatine County, Patrick J. Madden, Judge.


Fredrick Cogdill appeals from his convictions, following jury trial, for willful injury, in violation of Iowa Code section 708.4(2) (2001), and going armed with intent, in violation of section 708.8.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Robert Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Thomas Tauber, Assistant Attorney General, Gary Allison, County Attorney, and Kerrie Snyder, Assistant County Attorney, for appellee.


Considered by Huitink, P.J., and Zimmer and Miller, J.J.

MILLER, J.
Fredrick Cogdill appeals from his convictions, following jury trial, for willful injury, in violation of Iowa Code section 708.4(2) (2001), and going armed with intent, in violation of section 708.8.  He contends he was denied effective assistance of counsel by his trial counsel’s failure to make an offer of proof.  We affirm.  


When there is an alleged denial of constitutional rights, such as an allegation of ineffective assistance of counsel, we review the totality of the circumstances in the record de novo.  Osborn v. State, 573 N.W.2d 917, 920 (Iowa 1998).  To prove trial counsel was ineffective the defendant must show counsel failed to perform an essential duty and that prejudice resulted from counsel’s error.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); Wemark v. State, 602 N.W.2d 810, 814 (Iowa 1999).  A reviewing court may look to either prong to dispose of an ineffective assistance claim.  Ledezma v. State, 626 N.W.2d 134, 142 (Iowa 2001).


Cogdill contends his trial counsel was ineffective for failing to make an offer of proof during the trial regarding his proposed testimony that he runs from and/or resists the police because of the alleged sexual abuse he suffered as a child.  He argues that because counsel did not make such an offer of proof, the alleged error by the trial court in excluding such testimony was not preserved.  

During Cogdill’s direct examination his counsel questioned him as to why he runs from, or has a reaction to, police officers.  Cogdill started to discuss that when he was younger he lived in low-income housing and there was a man there who was a security guard who Cogdill’s mother thought would be a good father figure.  The State objected and a discussion was had off the record at the bench.  Defense counsel then continued questioning of Cogdill, asking him if there was an incident in his past that caused him to run from police at times.  He answered that he “wouldn’t say actually causes me to run,” but that he gets “worked up” and he does not “think like I should.”

 During a later exchange outside the presence of the jury Cogdill’s counsel made a record of what had occurred during the unreported bench conference.  She noted that she had intended to elicit from Cogdill why he responds to police officers in a certain way, and that he was beginning to testify that he had been sexually abused as a child by someone in uniform in a patrol-type car.  Further discussion indicated the State had objected to such proposed testimony on grounds it would be irrelevant and unduly prejudicial and the court had sustained the objection.  The court further stated that it did not think Cogdill was competent to testify about why he runs from police, but a medical doctor of some kind might be.  Defense counsel informed the court Cogdill had received counseling on the issue, and the court then suggested that the counselor might be able to testify on the issue.  The court then recessed for lunch.  

The State argues trial counsel did not breach an essential duty in failing to make an offer of proof because error, if any, was in fact preserved as shown by the record as a whole.  See State v. Greene, 592 N.W.2d 24, 27-28 (Iowa 1999); State v. Lange, 531 N.W.2d 108, 114 (Iowa 1995) (noting error is not preserved without an offer of proof unless the whole record makes apparent what is sought to be proven.)  The State contends it is clear from the record as a whole what Cogdill sought to prove and what defense counsel would have elicited from Cogdill if the court had not sustained the State’s objection.  

We agree with the State and find the record as a whole makes apparent what Cogdill sought to prove.  Although the discussion in which defense counsel outlined the defendant’s proposed testimony, the State objected to that testimony, and the trial court sustained the objection were not reported, the parties and the court later made a record of what had in fact occurred during the discussion.  As set forth above, defense counsel stated on the record that Cogdill would have testified he had been sexually abused as a child by someone in a uniform and a patrol-type car.  She argued this evidence was relevant and admissible to explain why Cogdill ran when the officer began to pat him down, that it had “everything to do with why Fred Cogdill runs and responds to police officers the way that he responds.”  The record also makes it clear that the State objected to the proposed testimony as irrelevant and unduly prejudicial and that the trial court sustained the objection and refused to allow Cogdill to present the proposed testimony.  

We conclude the record as a whole makes clear the substance of what Cogdill sought to prove and the evidence he intended to present in order to do so.  Accordingly, no offer of proof was required to preserve the trial court’s alleged error in excluding the testimony at issue.  See Greene, 592 N.W.2d at 28; Lange, 531 N.W.2d at 114; see also State v. Schutz, 579 N.W.2d 317, 319 (Iowa 1998) (holding no formal offer of proof was required where the record adequately demonstrated the issue raised); In re Estate of Herm, 284 N.W.2d 191, 197 (Iowa 1979) (noting that general rule requiring offer of proof to preserve error concerning excluded testimony is subject to an exception when the whole record makes apparent what is sought be proven).  Because the record as a whole was sufficient to preserve error, if any, an offer of proof was not necessary.  Thus, we find trial counsel did not breach an essential duty in not making an offer of proof and Cogdill was therefore not denied his constitutional right to effective assistance of counsel.

AFFIRMED. 

