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IN THE COURT OF APPEALS OF IOWA

No. 3-876 / 03-1423

Filed November 26, 2003

IN THE INTEREST OF L.C.R., and T.J.R.,


Minor Children,

T.J.R., Father,


Appellant.


Appeal from the Iowa District Court for Woodbury County, Mary Jane Sokolovske, Judge.


Appellant-father appeals the termination of his parental rights to his children.  AFFIRMED.

Kelly K. Salker of Berenstein, Moore, Berenstein, Jeffernan & Moeller, L.L.P., Sioux City, for appellant-father.


Thomas J. Miller, Attorney General, Tabitha Gardner, Assistant Attorney General, Thomas J. Mullin, County Attorney, and Dewey Sloan, Jr., Assistant County Attorney, for appellee-State.  


Mercedes Ivener of Vriezelaar, Tigges, Edginton, Rossi, Bottaro & Boden, Sioux City, for appellee-mother.


Michelle Dreibelbis of the Youth Law Center, Sioux City, guardian ad litem for minor children.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

SACKETT, C.J. 


Appellant-father Travis appeals the termination of his parental rights to his children, Logan and Morgan.  On appeal Travis argues the juvenile court violated his right to due process by disallowing telephonic testimony by his witnesses.  Travis also argues there was not clear and convincing evidence that he (1) intended to abandon his children under Iowa Code section 232.116(1)(b) (2003); (2) was offered or received services but the circumstances continued to exist under section 232.116(1)(d); (3) did not maintain significant and meaningful contact with the children and make reasonable efforts to resume their care under section 232.116(1)(e); and could not have the children returned to his custody as provided in section 232.102 under section 232.116(1)(h).  Travis further contends termination is not in Logan’s and Morgan’s best interests.  We affirm.

I.
BACKGROUND FACTS AND PROCEEDINGS


Twins Logan and Morgan were born February 10, 2001 to unmarried parents, mother, Bobbi, and appellant-father, Travis.  Morgan tested positive for marijuana at birth.  The children were found to be Children in Need of Assistance under Iowa Code section 232.2(6)(o) on April 26, 2001 and left in the custody of Bobbi under the supervision of the Iowa Department of Human Services.  Both Bobbi’s and Travis’s parental rights were terminated on August 6, 2003.  Bobbi is not a party to this appeal.  


Travis has been incarcerated the twins’ entire life.  He has four other children by two other women.  He is currently living at the Newton Correctional Facility serving a forty-year sentence for drugs and weapons charges, among other charges.  Defendant testified his sentence was cut in half.  Defendant’s testimony and a letter from the prison warden indicated he completed his mandatory minimum sentence in March of 2002.  He was denied parole in 2003 but will be eligible for parole again in March 2004.  To his credit, while in prison at the Newton Correctional Facility Travis has completed the courses of Primary Drug and Alcohol, Criminality, and Victim Impact, and he has maintained employment in main laundry in a high-ranking position.  Travis testified fifty percent of his prison wages are garnished for child support.
  There was testimony Logan and Morgan were brought to the Newton Correctional Facility to visit Travis twice, Travis has sent them cards, and there seems to be no question but that he loves them.      


Department of Human Services Case Manager Dawn Boyle testified that even if Travis is granted parole in March of 2004, due to the fact of his incarceration and the offenses requiring his incarceration, she still believed it would take him a minimum of one year to establish he had a lifestyle sufficiently stable for Logan and Morgan to be returned to his care.

II.
SCOPE OF REVIEW


We review cases in which parental rights are terminated de novo.  Iowa R. App. P. 6.4.  We give weight to the fact-findings of the district court but are not bound by them.  Iowa R. App. P. 6.14(6)(g).  If clear and convincing evidence supports even one of the statutory grounds upon which the district court based its decision, we may affirm the termination.  See In re K.L.C., 372 N.W.2d 223, 227 (Iowa 1985).  Our primary concern in the best interest of the child.  See In re E.K., 568 N.W.2d 829, 831 (Iowa Ct. App. 1997).  

III.
ANALYSIS

Due process claim.  Travis argues the juvenile court violated his due process rights in refusing to allow him certain witnesses who could only testify telephonically.  Travis filed a motion to present witnesses telephonically.  Although he claims the motion was denied, there is no evidence the court ever ruled on the motion.  Travis did not file a motion pursuant to Iowa Rule of Civil Procedure 1.904 requesting the court enlarge or amend its judgment.  Issues must ordinarily be presented to and passed upon by the trial court before they can be raised and adjudicated on appeal.  H & Z Vending v. Iowa Dept. of Inspections and Appeals, 593 N.W.2d 168, 171 (Iowa 1999).  We decline to address this claim.


Grounds for termination.  Iowa Code section 232.116(1)(h) provides for termination of parental rights when (1) the child is three years of age or younger; (2) the child has been adjudicated a child in need of assistance pursuant to section 232.96; (3) the child has been removed from the physical custody of the child’s parents for at least six months of the last twelve months, or for the last six consecutive months and any trial period at home has been less than thirty days; and (4) there is clear and convincing evidence that the child cannot be returned to the custody of the child’s parents as provided in section 232.102 at the present time.  


We conclude the above factors have been met in this case.  Logan and Morgan are under three.  They were found to be children in need of assistance on April 26, 2001.  For the entirety of their lives, which was approximately two and one-half years at the time of the termination order, they were never in Travis’s custody or care.  They currently cannot be returned to Travis’s custody, as he is not eligible for parole until March 2004, and given his problems with stability in the past, he would need a significant period of time upon release from prison to demonstrate his ability to parent.  We affirm the termination on this ground.


Travis argues his confinement in prison makes him unable to demonstrate his abilities to parent.  Travis completed three courses during his current confinement, and there is no indication from the record that he requested additional services.  We conclude Travis’s incarceration does not preclude the termination of his parental rights.  See In re M.M.S., 502 N.W.2d 4, 8 (Iowa 1993).


Morgan and Logan are currently in the same foster care home they have been in since removal.  Their foster parents are interested in adopting them, as is the children’s maternal grandfather and one of Bobbi’s counselors at the House of Mercy.  It is reported Morgan and Logan are active and intelligent.  We do not believe it is in their interest to wait indefinitely until Travis is free and also responsible.  We conclude it is in their interest to terminate Travis’s rights.


AFFIRMED.          

� Travis earns $0.47 per hour.





