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IN THE COURT OF APPEALS OF IOWA

No. 4-798 / 03-1527
Filed January 13, 2005

IN RE THE MARRIAGE OF SALLY THOMPSON and KARL THOMPSON
Upon the Petition of

SALLY THOMPSON, n/k/a SALLY HUNTER,


Petitioner-Appellee/Cross-Appellant,

And Concerning

KARL THOMPSON,


Respondent-Appellant/Cross-Appellee.


Appeal from the Iowa District Court for Linn County, George L. Stigler, Judge.


Karl Thompson appeals the property division and award of attorney’s fees ordered by the district court pursuant to the parties’ dissolution.  Sally Thompson (n/k/a Sally Hunter) cross-appeals.  AFFIRMED AS MODIFIED. 


Karl Thompson, Mt. Vernon, appellant pro se.


Sally Hunter, Mt Vernon, appellee pro se.


Considered by Sackett, C.J., and Mahan and Hecht, JJ.

HECHT, J.


Karl Thompson appeals the property division and award of attorney’s fees ordered in the district court’s dissolution decree.  Sally Thompson (n/k/a Sally Hunter) cross-appeals contending the district court erred in failing to require Karl to reimburse her for certain mortgage payments he was ordered but failed to pay during the pendancy of the dissolution proceeding.  We now affirm as modified. 

I.
Background Facts and Proceedings.


Sally and Karl Thompson were married November 29, 1988.  Together they had two children, Allie and Evan.  The parties separated in 1998, and the responsibility for the temporary physical care of the children was allocated to Sally in a June 12, 1998 order setting temporary custody.  The order required Karl to pay $700 in child support and to pay the mortgage on the marital home in the amount of approximately $1,500 per month. In August of 2002, Sally received a letter indicating the mortgage on the home was in arrears in the amount of $11,485, and foreclosure was threatened.  The marriage was dissolved on August 26, 2002.  Thereafter, Karl was incarcerated for drug and weapons charges for one year and one week.  As a result of his incarceration, the district court modified Karl’s child support obligation to seventy-five dollars per month.  The dissolution decree awarded the marital home to Sally and also allocated to her the obligation to make the mortgage payments.  The home has several other liens against it, including a $10,000 lien associated with Karl’s criminal conviction, and an $89,795 Internal Revenue Service (IRS) tax lien, also a consequence of Karl’s personal and business behavior.  The district court’s decree allocated sole responsibility for these non-mortgage liens to Karl, but noted that the court’s decision was not binding on the IRS.


The decree allocated to Karl ownership of Trigon, Inc., Microtec, North American Communications, Commercial Site Management, and KWQ Holding Company.  Expert testimony placed the value of the assets held by these corporations at between $142,080 and $213,120.  Evidence was adduced that Karl had shifted the assets of Trigon into a variety of shell corporations prior to trial in an effort to continue his business, as a $36,000 OSHA safety violations fine against Trigon, Inc remained unpaid.  Of these companies, the district court remarked “[t]he assets of [the companies] are byzantine, deceptive and almost impossible to get a firm handle on.”  The court further observed that “[t]he companies inflict more fraud and financial injury on those who come in contact with them than they do good.”  The district court found the parties had no significant net worth to divide, noting that “[e]xcept for debt, the true extent which probably could never be determined, there is essentially nothing to divide.”  Despite Karl’s looming incarceration, the district court ordered him to pay $7,500 for Sally’s attorney’s fees.  


Karl now appeals, alleging the district court’s property division was inequitable because certain inter-spousal gifts and household appliances were not considered marital property subject to division, and because the debts were not properly valued and divided by the district court.  Karl further contends the district court abused its discretion in ordering him to pay Sally’s attorney’s fees.  Sally cross-appeals contending (1) the district court’s decree is inequitable because it fails to hold Karl responsible for the mortgage arrearage that accumulated when he failed to make the mortgage payments ordered by the order on temporary matters, and (2) Karl’s child support award should be increased. 

II. 
Scope and Standard of Review.


We review the financial aspects of a dissolution decree de novo.  Iowa R. App. P. 6.4.  We review the entire record and adjudicate anew all economic issues properly presented on appeal.  In re Marriage of Steenhoek, 305 N.W.2d 448, 452 (Iowa 1981).  While we are not bound by the findings of the district court, we will pay particular heed to the district court’s assessment of the credibility of the parties.  In re Marriage of Vrban, 359 N.W.2d 420, 423 (Iowa 1984).  With regard to attorney’s fees, considerable discretion is wielded by the district court, and we review its decision to award attorney’s fees for abuse of discretion.  In re Marriage of Winegard, 257 N.W.2d 609, 618 (Iowa 1977).  

III.  
Karl’s Assignments of Error.

A.
Was the property division equitable?


Karl contends the district court’s property division left him with essentially nothing but debt, but inequitably allocated to Sally the marital home, the only asset with significant net value.  We disagree, and note that we too feel the frustration experienced by the district court when attempting to assess the value of Karl’s companies.  Sally’s expert opined their value is within the range of $142,080 to $213,120.  The district court was not persuaded by that testimony, however, and found Karl’s business had suffered substantial losses over the last few years and consequently retained no real value apart from Karl’s services.  After de novo review of the entire record, we find nothing that would call this finding into question.  


The district court’s decree allocated to Sally the marital home with a market value of $250,000 and a mortgage balance of $132,956. However, the property is the subject of various other liens totaling approximately $100,000.  While the district court’s decree makes satisfaction of the liens Karl’s responsibility, Sally, as titleholder to the home, may ultimately be liable for them if Karl fails to pay them just as he failed to faithfully make mortgage payments during the pendancy of the dissolution action.  We find the modest residential equity, if any, received by Sally is equitably offset by the district court’s allocation to Karl of the corporations through which he generated substantial gross income during the marriage.  To the extent that the decree allocates a greater percentage of the marital debt to Karl, we find no failure of equity because we are convinced that as between the parties he will have a substantially greater earning capacity after completing his prison sentence.  Our decision on this issue is also influenced by the well-established maxim that we are not required to “achieve a precisely equal division in awards of marital property.”  In re Marriage of Webb, 426 N.W.2d 402, 405 (Iowa 1988).  The equities for purposes of dividing marital property are determined by the specific circumstances presented by each case.  In re Marriage of Bell, 576 N.W.2d 618, 624 (Iowa 1995).  On de novo review we find the property dissolution, as modified in this opinion, is equitable under the circumstances.

B.
Did the district court abuse its discretion on the attorney fee issue?


Karl next contends the district court abused its considerable discretion in ordering him to pay $7,500 toward Sally’s attorney’s fees given that the source of Karl’s income at the time of the dissolution was unemployment compensation.  Attorney’s fees are not a matter of right; rather the district court has considerable discretion to award them in a dissolution action.  In re Marriage of Geil, 509 N.W.2d 738, 741 (Iowa 1993).  "Whether attorney’s fees should be awarded depends on the respective abilities of the parties to pay the fees and the fees must be fair and reasonable." In re Marriage of Applegate, 567 N.W.2d 671, 675 (Iowa Ct. App.1997).  The record does include evidence that Karl was not earning income beyond his unemployment compensation at the time of the decree.  He was then preparing to serve a year in prison.  However, we believe Karl will resume his business activities after his discharge from confinement, and that his record of generating substantial business income will equip him to meet the obligations imposed upon him by the decree. Our decision to affirm the attorney fee award is strongly influenced by Karl’s failure to make timely and accurate responses to discovery requests.  Karl’s conduct resulted in delays and caused Sally to incur unnecessary legal expenses.  Given these circumstances, we cannot say the district court abused its considerable discretion in awarding Sally attorney’s fees, and we therefore affirm.


We find all other issues raised by Karl on appeal are without merit, and we therefore affirm the opinion of the district court as modified below. 

IV.
Sally’s Cross-Appeal.


Sally contends the district court erred in not allocating to Karl the amount of the mortgage arrearage precipitated by Karl’s failure to make mortgage payments required of him by the order on temporary matters.  Karl’s failure to obey the district court order directly resulted in the $11,485 arrearage and the resulting threat of foreclosure.  We agree that the equities dictate Karl should pay Sally the sum of $11,485 to reimburse her for the mortgage arrearage incurred as a consequence of Karl’s failure to comply with the court order.  


All other issues raised in Sally’s cross-appeal are without merit
 or are waived in her brief.
  The decree is hereby affirmed as modified.


 AFFIRMED AS MODIFIED.

� We note that Sally urges us to increase Karl’s child support obligation.  The district court’s Order Nunc Pro Tunc of August 25, 2003, set child support at seventy-five dollars per month during Karl’s incarceration.  We find nothing in this record that would support modification of that order because we have no knowledge of Karl’s post-incarceration earnings.  However, evidence of such earnings may hereafter be presented to the district court in support of a request for modification of child support.





� “Failure in the brief to state, to argue or to cite authority in support of an issue may be deemed waiver of that issue.”  Iowa R. App. P. 6.14(1)(c).














