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IN THE COURT OF APPEALS OF IOWA

No. 3-818 / 03-1537

Filed November 17, 2003

IN THE INTEREST OF C.M. and M.M.,


Minor Children,

T.M., Mother,


Appellant.


Appeal from the Iowa District Court for Wapello County, William S. Owens, Associate Juvenile Judge.


A mother appeals from the juvenile court order terminating her parental rights to her daughters.  AFFIRMED.

Mary Krafka of Krafka Law Offices, Ottumwa, for appellant-mother.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, Mark Tremmel, County Attorney, and Karen Woltman, Assistant County Attorney, for appellee-State.


Joni Keith of Keith Law Firm, Ottumwa, guardian ad litem for minor children.


Considered by Sackett, C.J., and Mahan and Eisenhauer, JJ.

SACKETT, C.J.

Tina, the mother of Cheyenne and Mariah, appeals from the juvenile court order terminating her parental rights to her daughters.  On appeal, she contends (1) DHS did not make reasonable efforts to reunite her with her children, (2) termination is not in their best interest, and (3) termination is not supported by clear and convincing evidence.  We affirm.


Cheyenne, age two, was found to be a child in need of assistance on December 17, 2002, under Iowa Code section 232.2(6)(c)(2) (2001) after she was discovered unsupervised in the street outside her home on more than one occasion.  There also were concerns of abuse by R.W.  A no contact order was entered concerning R.W.  Mariah was born December 29.  R.W. was with Tina in the hospital.  DHS told Tina case workers were concerned because Tina refused to keep R.W. away from Cheyenne, failed to make her available for a sexual abuse examination, failed to meet regularly with service providers, and failed to sign Cheyenne up for protective day care.  Both children were removed from Tina’s care by ex parte order on January 16, 2003.  Mariah had lost weight following her birth and weighed only about five pounds when removed.  Mariah was found to be a child in need of assistance on February 11, under section 232.2(6)(c)(2).


The State petitioned to terminate Tina’s parental rights on June 25.
  After 

a hearing on July 18, the juvenile court terminated Tina’s parental rights under Iowa Code section 232.116(1)(h) on August 25.
  Tina appealed.


We review de novo.  In re A.Y.H., 508 N.W.2d 92, 94 (Iowa Ct. App. 1993).  The State has the burden of proving the grounds for termination by clear and convincing evidence.  See In re T.A.L., 505 N.W.2d 480, 483 (Iowa 1993).


Reasonable efforts.  Tina claims the State did not make reasonable efforts to reunite her with her children because it did not provide the additional and unsupervised visitation she requested.  The State and guardian ad litem contend Tina did not preserve error on this claim.  See In re S.R., 600 N.W.2d 63, 65 (Iowa Ct. App. 1999) (noting a parent has the obligation to request different or additional services before the termination hearing).  The case manager testified Tina requested additional and unsupervised visitation several months before the termination hearing, but the requests were denied.  We find Tina preserved error on this claim.  DHS provided family-centered services, including skill development and supervised visitation.  It also provided Tina psychological and psychosocial assessments and instruction in parents as teachers.  It offered protective day care for Cheyenne and health clinic and foster care services for the children.  Tina failed to take advantage of some services and failed to show any benefit from others.  We find the State made reasonable efforts to reunite Tina with her children.


Best interests.  Tina contends termination is not in the best interests of her daughters because she loves them and should be the one to raise them.  To address this issue we look at the children's long-range as well as immediate interests.  In re J.J.S., Jr., 628 N.W.2d 25, 28 (Iowa Ct. App. 2001).  We consider what the future likely holds for the children they are returned to their parents.  In re A.J., 553 N.W.2d 909. 913 (Iowa Ct. App. 1996).  Insight for that determination may be gained from evidence of Tina’s past performance, for that performance may be indicative of the quality of the future care she is capable of providing.  See In re L.L., 459 N.W.2d 489, 493 (Iowa 1990); In re Dameron, 306 N.W.2d 743, 745 (Iowa 1981); In re T.T., 541 N.W.2d 552, 555 (Iowa Ct. App. 1995).  Case history records are entitled to probative force when a parent's record is being examined.  In re S.N., 500 N.W.2d 32, 34 (Iowa 1993).  Throughout the CINA proceedings, a primary concern was Tina’s ability to keep her children safe from abusers if the children were returned to her care.  They could not be returned to her, in part, because of that concern.  The legislature has made a categorical determination termination is in a child’s best interests if the child cannot be returned to a parent’s care after the statutory time period has passed.  In re M.W., 458 N.W.2d 847, 850 (Iowa 1990); In re L.M.F., 490 N.W.2d 66, 68 (Iowa Ct. App. 1992); see Iowa Code § 232.104(3)(a).  We cannot find that termination of Tina’s parental rights is not in Cheyenne’s and Mariah’s best interests.


Clear and convincing evidence.  Tina contends termination is not supported by clear and convincing evidence because she cooperated in utilizing the services offered.  The juvenile court terminated Tina’s parental rights under section 232.116(1)(h), which requires proof:


(1) The child is three years of age or younger.


(2) The child has been adjudicated a child in need of assistance pursuant to section 232.96.


(3) The child has been removed from the physical custody of the child's parents for at least six months of the last twelve months, or for the last six consecutive months and any trial period at home has been less than thirty days.


(4) There is clear and convincing evidence that the child cannot be returned to the custody of the child's parents as provided in section 232.102 at the present time.

Both children were under age three, had been adjudicated children in need of assistance, and had been out of Tina’s custody for more than six consecutive months.  The issue is whether they could be returned to her care at the time of the termination hearing.  We find clear and convincing evidence they could not be returned to her care.  Tina continues to place herself in situations and form relationships which pose a risk to her children.  Even though services were targeted at a third or fourth grade level, Tina has not demonstrated the ability or willingness to benefit from them.  We find the children would be at risk of adjudicatory harm if returned to Tina’s custody.  Clear and convincing evidence supports termination.


AFFIRMED.

� Although the State alleged grounds for termination existed under Iowa Code section 232.116(1)(h) (children removed for six months), the children had been removed from Tina’s care for just over five months.  


� At the time of the termination, Tina was expecting her third child.  





