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IN THE COURT OF APPEALS OF IOWA

No. 3-878 / 03-1673

Filed November 26, 2003

IN THE INTEREST OF K.P. and S.P., Minor Children,

T.R., Mother,


Appellant,

C.D.P., Father,


Appellant.

Appeal from the Iowa District Court for Fayette County, Alan D. Allbee, Associate Juvenile Judge.


A mother and father appeal the juvenile court’s order terminating their parental rights to their two children.  AFFIRMED.
Richard Buffington of the Buffington Law Office, P.C., Oelwein, for appellant-mother.

T. David Katsumes of the Katsumes Law Office, Elgin, for appellant-father.

Thomas J. Miller, Attorney General, Tabitha Gardner, Assistant Attorney General, W. Wayne Sauer, County Attorney, and Nathan Lein, Assistant County Attorney, for appellee-State.  

John Hofmeyer, Oelwein, guardian ad litem for minor children.

Considered by Huitink, P.J., and Zimmer and Miller, JJ.

ZIMMER, J.


Trina R. and Carroll “Jesse” P. are the unwed parents of Kloyee P., born December 13, 1994, and Shyla P., born February 28, 1997.  The mother and father appeal separately from the juvenile court’s order terminating their parental rights to their two children. 


Kloyee and Shyla were initially removed from their mother’s custody on October 22, 2001, after Kloyee tested positive for exposure to methamphetamine.  The children were adjudicated as children in need of assistance under Iowa Code sections 232.2(6)(c)(2) and (n) (2003) on November 30, 2001.  They were later returned to their mother’s care after she provided a urinalysis which was negative.  

On February 18, 2002, a report of denial of critical care was founded and placed on the child abuse registry after Shyla and her cousin left Shyla’s yard without supervision.  The police eventually returned the children home.  On May 16, 2002, Kloyee and Shyla were removed from their mother’s care for the second time after Trina was arrested for public intoxication, third offense, and jailed.


The record reveals the Department of Human Services (DHS) offered Trina numerous services including in-home family centered services, substance abuse treatment and evaluation, and homemaker services.  Unfortunately, by December 2002, it was clear that Trina had no intention of cooperating with DHS or making any progress towards the goals outlined in her case permanency plan.  Trina refused to address her substance abuse, mental health, and unemployment issues.  She also demonstrated that she could not provide adequate supervision for her children.  Trina currently lives with her mother, but disappears for days at a time, and does not have a job.

The children’s biological father, Jesse, has an extensive criminal history.  As a juvenile he was convicted of operating a motor vehicle without the owner’s consent and shoplifting.  Since becoming an adult he has been convicted of disorderly conduct, attempted burglary, criminal mischief, and third-degree sexual abuse.  Jesse has been absent from his children’s lives for the last five years.  He was released from prison on the sex abuse charge during February of 2003, and placed in the West Union Community Correctional Facility.
  While residing in that facility, Jesse was convicted of possession of marijuana and sentenced to serve a sixty-five day jail sentence.  He was discharged from probation and parole on August 12, 2003.   On August 20, 2003, he was charged with failure to register his change of address due to his status as a registered sex offender.  This charge is still pending.  

On May 29, 2003, the State filed a petition to terminate the parental rights of Trina and Jesse.  Following a trial, the juvenile court terminated both Trina and Jesse’s parental rights pursuant to Iowa Code section 232.116(1)(f), and placed custody of Kloyee and Shyla with the Department of Human Services for adoptive placement. Trina and Jesse have separately appealed from the juvenile court’s decision.
  Trina claims that the juvenile court erred in (1) concluding that there was clear and convincing evidence to terminate her parental rights, (2) finding termination of her parental rights was in the best interests of the children, (3) failing to utilize the exception provided for in section 232.116(3)(c), and (4) finding that reasonable efforts were made toward reunification.  Jesse claims the juvenile court erred in finding that DHS was correct in failing to include him in the case permanency plan and in refusing him visitation with his children.  We review termination of parental rights orders de novo.  In re C.H., 652 N.W.2d 144, 147 (Iowa 2002).  


Termination of parental rights under section 232.116(1)(f) is proper where:

(1) The child is four years of age or older.

(2) The child has been adjudicated a child in need of assistance pursuant to section 232.96.

(3) The child has been removed from the physical custody of the child’s parents for at least twelve of the last eighteen months, or for the last twelve consecutive months and any trial period at home has been less than thirty days.

(4) There is clear and convincing evidence that at the present time the child cannot be returned to the custody of the child’s parents as provided in section 232.102.

The first three elements of section 232.116(1)(f) are not in dispute.  Only the last element of the section is contested.  Upon de novo review of the record, we conclude the statutory grounds for termination were met.


The record reveals that Trina has failed to address her substance abuse and mental health problems.  Additionally, she has failed to show that she can provide adequate supervision for her children.  She has also failed to demonstrate that she can maintain employment and provide a suitable home for Kloyee and Shyla.  Neither parent has demonstrated the ability to provide for Kloyee and Shyla’s physical, emotional, and safety needs on a consistent basis.  We find clear and convincing evidence supports the juvenile court’s conclusion that Kloyee and Shyla cannot be returned to their parents’ care without substantial risk of suffering further adjudicatory harm.


Trina also contends the juvenile court erred in finding that the termination of her parental rights was in the best interests of the children.  In assessing the best interests of Kloyee and Shyla, we must evaluate their long-range as well as immediate interests.  In re K.F., 437 N.W.2d 559, 560 (Iowa 1989).  We consider what the future likely holds for Kloyee and Shyla if returned to their mother.  Id.  We gain insight into their prospects by reviewing the evidence of their mother’s past performance for it may be indicative of her future capabilities.  In re M.S., 519 N.W.2d 398, 400 (Iowa 1994).  Trina has demonstrated that she is unable to care for her children.  These children should not have to wait any longer for their mother to become a responsible adult.  Termination is in their best interests.  


Trina claims the juvenile court erred by not utilizing the exception to termination of parental rights found in section 232.116(3)(c).  That section provides that the court need not terminate the relationship between parent and child if the court finds termination would be detrimental to the child based on the closeness of the parent child relationship.  The factors in section 232.116(3) are permissive, not mandatory.  In re C.L.H., 500 N.W.2d 449, 454 (Iowa Ct. App. 1993).  “It is in the court’s discretion, based upon the unique circumstances of each case and the best interests of the child, whether to apply the factors in section 232.116(3).”  In re A.J., 553 N.W.2d 909, 916 (Iowa Ct. App. 1996).  While there is some evidence of a bond between Trina and her two children, the children have not been in her care for the past twenty-three months.  We conclude the juvenile court did not abuse its discretion when it chose not to utilize section 232.116(3)(c).


Trina also argues the juvenile court erred in finding that reasonable efforts were made toward reunification.  The reasonable efforts requirement is not a strict substantive requirement for termination.  In re C.B., 611 N.W.2d 489, 493 (Iowa 2000).  Instead, the services and the scope of the efforts provided by the DHS to reunify parents with their children after removal impacts the State’s burden of proving the children cannot be safely returned to the care of their parents.  Id.  Trina was offered numerous services by DHS.  She did not take advantage of all the services she was offered.  Moreover, even after utilizing some services, she still failed to demonstrate that she could adequately care for her children within in a reasonable period of time.  We conclude the juvenile court did not err in finding that the State made reasonable efforts to reunite Trina with her children.

Jesse contends the juvenile court failed to offer him reasonable reunification services.  He claims that DHS should have included him in the case permanency plan and allowed him visitation with his children.  Jesse did not initially request services from DHS.  His request for supervised visitation in April of 2003 was denied because it came too late to be honored and because of his status as a sex offender with his victim being a minor female.  Jesse has been absent from the children’s lives for a considerable length of time because he has been incarcerated.  He has been unavailable for services because of his own actions and has never been in a position to have the children returned to him within a reasonable period of time.  We reject this assignment of error.

On our de novo review, we conclude the statutory grounds for termination under section 232.116(1)(f) have been established by clear and convincing evidence.  Termination serves the children’s best interests.  We affirm the decision of the juvenile court.

AFFIRMED.
� He has been assessed as a moderate risk to re-offend.  


� Kloyee and Shyla’s guardian ad litem has filed a response to the appeals requesting that the termination of parental rights be affirmed.





