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IN THE COURT OF APPEALS OF IOWA

No. 3-754 / 03-0202

Filed November 17, 2003

MARIA CHARLENE MILLER,


Plaintiff-Appellant,

vs.

DR. DANIEL LAROSE, MILLER ORTHOPAEDIC AFFILIATES, P.C., CRAWFORD COUNTY MEMORIAL HOSPITAL, PHYSICIANS LABORATORY, P.C., ROBERT E. BOWEN, M.D., CRAWFORD COUNTY CLINIC, P.C., and DR. ROSEMARY MASON,


Defendants-Appellees.


Appeal from the Iowa District Court for Pottawattamie County, Gordon C. Abel, Judge.


Marcia Charlene Miller appeals from the trial court’s summary judgment ruling dismissing her medical malpractice claims because they were not timely filed.  AFFIRMED.


James Abourezk of Abourezk Law Offices, P.C., Sioux Falls, South Dakota, Raymond Aranza of Brown & Brown, P.C., Omaha, Nebraska, Stephen Rubes, Council Bluffs, and Rita Allen, Sioux Falls, South Dakota, for appellant.


John French of Peters Law Firm, P.C., Council Bluffs, for appellees Larose and Miller Orthopaedic Affilliates.


Frederick Harris of Lamson, Dugan & Murray, L.L.P., Omaha, Nebraska, for appellees Mason and Crawford County Clinic.


G. William Smits of Gross & Welch, P.C., Omaha, Nebraska, and Michael Mooney of Gross & Welch, P.C., Council Bluffs, Iowa, for appellees Physicians Laboratory and Bowen.


Considered by Huitink, P.J., and Vaitheswaran and Eisenhauer, JJ.

HUITINK, P.J.

Marcia Charlene Miller appeals from the trial court’s summary judgment ruling dismissing her medical malpractice claims because they were not timely filed.  


I.
Background Facts & Proceedings

The summary judgment record indicates that Miller was treated for a foot injury by Dr. Mason in June 1995.  Mason determined the resulting lump on Miller’s foot was a hematoma.  Because the swelling on Miller’s foot persisted, she sought additional treatment from Mason in October 1995.  Mason referred Miller to Dr. Larose, an orthopaedic surgeon.  Larose surgically removed the lump on Miller’s foot.  Dr. Bowen, the pathologist who tested tissue samples taken during Miller’s surgery, determined the lump was a hemangiopericytoma, which can either be benign or malignant.  Miller received no further treatment for the lump on her foot from any of these physicians following her surgery.  


In the summer of 1999, “July probably,” Miller noticed a new lump growing at the site where the previous lump had been removed.  The lump grew quickly, and Miller became concerned.  She consulted Dr. John Forrette in October 1999, and he removed the lump.  A pathology report indicated the tumor was cancerous.  Miller was informed of these results on November 2, 1999.  In August 2000 Miller was informed the cancer had spread to her lungs.


Miller sued Mason, Larose, and Bowen, and their respective clinics for medical malpractice on June 27, 2001, claiming they negligently failed to diagnose and treat the malignancy on her foot.  That suit was dismissed on August 27, 2001, because it was time barred.  The trial court’s ruling states:

On the face of the petition filed by plaintiff, the court finds that plaintiff’s petition is time barred and must be dismissed.  There is no allegation on the face of the petition asserting application of any exception to the general two-year statute of limitations found in section 614.9.


Miller filed this lawsuit on September 6, 2001, claiming the statute of limitations did not begin to run until November 2, 1999, when she learned she had cancer.  Her petition also alleged:

[T]he plaintiff’s filing of an action well within the two-year statute of limitations following discovery of the injury pursuant to Iowa Code § 614.1(9)(a) is an exception to the two-year rule.

The doctors moved for summary judgment, claiming Miller knew she had a problem as early as the summer of 1999 and that her suit, filed in September 2001, was time barred.


The district court granted the defendants’ motion for summary judgment, stating:


Ms. Miller was aware that in the summer of 1999, probably in July, a lump had returned on her left foot at the site of her previous surgery.  The lump grew fairly rapidly, and by August 1999 the growth of the lump concerned her.  At that point, the Court concludes Miller was aware a problem existed, and the statute of limitations began to run.  Miller filed her petition herein on September 6, 2001, more than two years after July 1999.

On appeal Miller claims the trial court erroneously determined her malpractice claims were time barred.


II.
Standard of Review

We review a district court’s ruling on a motion for summary judgment for correction of errors of law.  Financial Mktg. Servs., Inc. v. Hawkeye Bank & Trust, 588 N.W.2d 450, 455 (Iowa 1999).  Summary judgment will be upheld when the moving party shows there are no genuine issues of material fact and the party is entitled to judgment as a matter of law.  See Iowa R. Civ. P. 1.981(3).  In reviewing a motion for summary judgment, we consider the evidence in a light most favorable to the party opposing the motion.  Crippen v. City of Cedar Rapids, 618 N.W.2d 562, 565 (Iowa 2000).


III.
Savings Statute

Miller argues this action was timely filed because it is a continuation of the first she filed on June 27, 2001.  See Iowa Code § 614.10 (2001) (stating if initial action is dismissed and refiled in six months, the second action is considered a continuation of the first for purposes of measuring statute of limitations).  Because Miller failed to raise this issue before the district court, it has not been preserved for our review.  See Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002) (“It is a fundamental doctrine of appellate review that issues must ordinarily be both raised and decided by the district court before we will decide them on appeal.”).


IV.
Statute of Limitations

Under section 614.1(9), medical malpractice actions should be brought:

Within two years after the date on which the claimant knew, or through the use of reasonable diligence should have known, or received notice in writing of the existence of, the injury or death for which damages are sought in the action  .  .  .  .

Our supreme court has stated:


Subsection 9 means the statute of limitations now begins to run when the patient knew, or through the use or reasonable diligence should have known, of the injury for which damages are sought.  The statute begins to run even though the patient does not know the physician had negligently caused the injury.

Langner v. Simpson, 533 N.W.2d 511, 517 (Iowa 1995) (emphasis in original).


The ultimate question, for purposes of avoiding the bar in section 614.1(9), is when a plaintiff gains knowledge of his or her injury sufficient to be put on inquiry notice to investigate further.  McClendon v. Beck, 569 N.W.2d 382, 395 (Iowa 1997).  In discussing inquiry notice, the supreme court has stated:

[T]he statute begins to run when a person gains knowledge sufficient to put the person on inquiry.  On that date, the person is charged with knowledge of facts that would have been disclosed by a reasonably diligent investigation.  Moreover, once a person is aware that a problem exists, the person has a duty to investigate even though the person may not have knowledge of the nature of the problem that caused the injury.

Langner, 533 N.W.2d at 518.  The limitations period is the outer time limit for making the investigation and bringing the action.  Sparks v. Metalcraft, Inc., 408 N.W.2d 347, 351 (Iowa 1987).


As noted earlier, Miller claims the statute of limitations did not begin to run until November 2, 1999, when she was informed she had cancer.  In the alternative, she claims the statute did not begin to run until August 2000, when she was advised the cancer had spread to her lungs.


After reviewing the summary judgment record, we reach the same conclusion as the trial judge.  Miller admitted that as early as July 1999 she noticed another lump on her foot at the same site where a tumor had been removed in 1995.  Contrary to Miller’s claim, the reappearance of the lump or tumor on her foot was sufficient to place her on notice of inquiry, and the statute of limitations began to run at that time.  Langer specifically provides that the statute begins to run once a person is aware a problem exists even though the person is unsure of its nature.  Langer, 533 N.W.2d at 580.


We accordingly affirm the decision of the district court dismissing Miller’s petition.


AFFIRMED.







