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IN THE COURT OF APPEALS OF IOWA

No. 3-176 / 03-0214

Filed May 14, 2003

IN THE INTEREST OF S.M. and I.M., 

Minor Children,

S.M., Father,


Appellant,

M.H., Mother,

Appellant.


Appeal from the Iowa District Court for Polk County, Robert J. Blink, Judge.


S.M. and M.H. appeal the termination of their parental rights to S.M. and I.M.  AFFIRMED.


Kevin Hobbs, Des Moines, for appellant father.


Marla Suddreth, Bondurant, for appellant mother.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, and Bret Lucas, Assistant County Attorney, for appellee-State.


Nicole Garbis Nolan, Des Moines, for minor children.


Considered by Huitink, P.J., and Mahan and Hecht, JJ.

HUITINK, P.J.

I.  Background Facts and Proceedings.

Marla H. and Scott M. appeal the termination of their parental rights to their children, S.M., age three, and I.M., age one.  S.M. was removed from parental custody on March 31, 2000, after police discovered illegal drugs and drug paraphernalia in the home she shared with her parents.  S.M. was placed in foster care for a brief period and subsequently placed with her maternal grandmother pending further juvenile court proceedings.


On May 15, 2000, S.M. was adjudicated a child in need of assistance pursuant to Iowa Code sections 232.2(6)(c)(2) (child is likely to suffer harm due to parent’s failure to exercise care in supervising child) (Supp. 1999) and (n) (parent’s mental capacity or condition or drug or alcohol abuse results in child not receiving adequate care) because both Scott and Marla were in custody pending resolution of felony drug and child endangerment charges.  After Marla’s pretrial placement at The House of Mercy, S.M. was returned to her custody.


I.M. was born on September 5, 2000, while Marla was residing at The House of Mercy.  Following Marla’s conviction of multiple drug offenses on September 20, 2000, and resulting incarceration, both S.M. and I.M. were placed with their maternal grandmother.  I.M. was adjudicated a child in need of assistance on November 14, 2000, pursuant to Iowa Code sections 232.2(6)(c)(2) and (n), the same grounds underlying S.M.’s adjudication.  Placement with Scott was not an option because his October 17, 2000, guilty plea to multiple drug offenses also resulted in his incarceration.


The various dispositional orders and case permanency plans included provisions for the following services intended to correct the circumstances necessitating the children’s adjudication and facilitate family reunification:  family enrichment services, urine analysis, individual therapy for Marla, a psychological evaluation for Marla, EFR evaluation for Marla, Marla’s placement at The House of Mercy, supervised visits between the children and their paternal grandmother, and Head Start for S.M.


On October 15, 2002, the State petitioned to terminate Marla and Scott’s parental rights pursuant to Iowa Code section 232.116(1)(h) (Supp. 2001) (child is three or younger, CINA, removed from home for six of the last twelve months, and child cannot be returned home).


The juvenile court’s findings of fact and conclusions of law entered after the termination hearing include the following:

The response of the children and parents to those services has been limited.  The father has made no significant effort to develop a meaningful parent-child relationship with the children although incarcerated.  In fact, he has had only one visit with [I.M.] since birth.  The mother’s interaction with the children, too, has been limited by her incarceration.  The father concedes he put himself in a position where he cannot provide for the children.

The children cannot be returned to their parents now, or for at least a year because the parents will not have a parole hearing until 2004.  There is no certainty, of course, that parole would be granted on the first hearing and indeed that is unlikely.

The bond between the children and the children’s parents is described as minimal as it relates to the father and extremely limited as it relates to the mother by virtue of their incarceration.  [I.M.] has never been in his father’s custody.  With the exception of a few prison visits and a few cards and calls the parents have spent the past two and one-half years focusing on themselves rather than the children.


Based on these findings, the juvenile court terminated Scott’s and Marla’s parental rights, resulting in this appeal.


On appeal, Marla and Scott argue that terminating their parental rights to S.M. and I.M. was not in the children’s best interests and that a guardianship with the maternal grandmother would have been appropriate.  Scott also argues that the conditions requiring the removal of S.M. and I.M. did not exist at the time of the termination hearing.


II.  Standard of Review.

Our review in termination of parental rights cases is de novo.  In re J.L.W., 570 N.W.2d 778, 780 (Iowa Ct. App. 1997).  Although we are not bound by them, we give weight to trial court’s findings of fact, especially when considering credibility of witnesses.  Iowa R. App. P. 6.14(6)(g); In re M.M.S., 502 N.W.2d.4, 5 (Iowa 1993).


III.  The Merits.

As noted earlier, the juvenile court terminated Scott and Marla’s parental rights pursuant to Iowa Code section 232.116(1)(h) (Supp. 2001).  There is no dispute concerning the sufficiency of the State’s proof to establish the statutory grounds for termination.  The fighting issues are whether termination of Scott and Marla’s parental rights was unnecessary because both S.M. and I.M. are currently in the custody of a relative and whether termination of parental rights is in their best interests.


Iowa Code section 232.116(3)(a) provides that the juvenile court need not terminate parental rights upon finding that a relative has legal custody of a child.  The application of section 232.116(3) is permissive, not mandatory.  In re C.L.H., 500 N.W.2d 449, 454 (Iowa Ct. App. 1993).  The exercise of such restraint is within the juvenile court’s sound discretion.  See In re J.V., 464 N.W.2d. 887, 890 (Iowa App. Ct. 1990).  The juvenile court rejected this option, stating:

The bond between the children and the children’s relative placement is excellent.  The children refer to [the maternal grandmother] as their mother, are loved and nurtured.  The [grandparents] are prepared to adopt the children.  While it has been suggested that the Court “just wait” until the parents are paroled, that prospect is too speculative taking into account the further drug rehabilitation and parole conditions that will make reunification improbable for at least several years.

The fighting issue is whether the children should simply remain in this grandma’s custody in the hopes that upon the parents’ release reunification could take place.  A number of factors mitigate against such a solution:  the majority of the children’s lives their parents have been behind bars, the nature of the convictions do not provide for an immediate release, the parole period would not easily allow for a stable parental home, the parents’ potential for drug use relapse is high, the legal relationship should be consistent with the emotional relationship of the children, by the time reunification might take place the children will have passed through their most formative years, the grandmother’s home provides safety and stability and the potential for adoption and a more certain future.


The trial court’s stated reasons for rejecting the guardianship option are well founded in the record.  We accordingly defer to the trial judge’s findings and conclusions and affirm on this issue.


We also disagree with the parents’ claim that termination of their parental rights is not in the children’s best interests.  Once the grounds for termination of parental rights have been met, termination is in the best interests of the children, even if the child is in a relative placement.  In re L.M.F., 490 N.W.2d 66, 68 (Iowa Ct. App. 1992).  The record gives us no reason to conclude otherwise.  S.M. and I.M. have thrived in their current placement.  Deferring the inevitable would serve no purpose and only compromise their best prospects for a permanent and secure home.  For the same reasons cited earlier, we find termination of Scott and Marla’s parental rights will advance rather than frustrate their children’s best interests.


Finally, Scott argues his parental rights were improperly terminated pursuant to Iowa Code section 232.116(1)(d) because the conditions requiring the children’s removal did not exist at the time of the termination.  We reject this argument because his parental rights were not terminated on that ground.


We have carefully considered the remainder of the parties’ issues raised on appeal and find that they have either been waived because the issue was not raised below or are controlled by the foregoing.


The decision of the juvenile court is therefore affirmed.


AFFIRMED.
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