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IN THE COURT OF APPEALS OF IOWA 
No. 3-757 / 03-0280

Filed November 17, 2003

GERMAINE O. KNUDTEN TRUST,


Plaintiff-Appellant,

vs.

BLAIR HOUSE OWNERS ASSOCIATION, INC. and CLIFFORD A. HENDRICKS, Individually and as Executor of the Estate of Elizabeth Hatch-Hendricks,


Defendants-Appellees.



Appeal from the Iowa District Court for Linn County, Denver D. Dillard, Judge.


Germaine O. Knudten Trust appeals the district court’s denial of its motion to remove the case from the operation of Iowa Rule of Civil Procedure 1.944.  AFFIRMED.


Lewis Churbuck of Elwood, O'Donohoe, Stochl, Braun & Churbuck, New Hampton, for appellant.


James Craig and Larry Gutz of Moyer & Bergman, Cedar Rapids, and Brian Yung and Timothy Scherle of Klass, Stoik, Mugan, Villone, Phillips, Orzechowski, Clausen & Lapierre, L.L.P., Sioux City, for appellee.


Considered by Huitink, P.J., and Vaitheswaran and Eisenhauer, JJ.

VAITHESWARAN, J.

The district court dismissed a petition for want of prosecution pursuant to Iowa Rule of Civil Procedure 1.944 (formerly Iowa Rule of Civil Procedure 215.1).  On appeal, the Plaintiff, Germaine O. Knudten Trust (Knudten Trust), contends the district court should have granted its motion to remove the case from operation of the rule.  We affirm.  

I.  Background Proceedings


Knudten Trust filed a lawsuit in February 2000.   In August 2001, the clerk of court issued a rule 215.1 notice
 apprising the parties that the case was subject to automatic dismissal on January 1, 2002.  Knudten Trust sought and obtained an order removing the lawsuit from operation of the rule and requiring the case to be tried no later than December 31, 2002.  

In August 2002, the clerk of court issued a second notice stating the lawsuit would be dismissed on January 1, 2003, if not tried.  A month before this second dismissal date, Knudten Trust again moved to continue the case, citing health problems of the trust beneficiary.  On December 30, 2002, the district court denied the motion and dismissed the petition.
  

Knudten Trust moved for enlarged findings and conclusions pursuant to Iowa Rule of Civil Procedure 1.904(2) (formerly Iowa Rule of Civil Procedure 179(b)), seeking “a finding of fact and conclusion of law on whether [the trust beneficiary’s] significant health problems as alleged in her motion constitute satisfactory reasons for want of prosecution.”  Attached to the motion was an affidavit signed by the trust beneficiary.  The district court denied the motion, concluding its December 30, 2002 order adequately stated the pertinent facts.  This appeal followed.

II.  Denial of Continuance Motion


Knudten Trust takes issue with the district court’s denial of its second motion to remove the case from the automatic dismissal provision of rule 1.944.   It relies on a portion of the rule governing reinstatement of already dismissed cases.  See Iowa R. Civ. P. 1.944(6).  As the lawsuit had not been dismissed at the time Knudten Trust filed its second motion, the governing provision is not rule 1.944(6) but rule 1.944(2).  Subsection (2) states in pertinent part that all cases subject to dismissal under the rule “shall be assigned and tried or dismissed without prejudice at plaintiff’s costs unless satisfactory reasons for want of prosecution or grounds for continuance be shown by application and ruling thereon after notice and not ex parte.”  Iowa R. Civ. P. 1.944(2).  Review of a ruling denying a request for continuance under this provision is for an abuse of discretion.  Miller v. Bonar, 337 N.W.2d 523, 527 (Iowa 1983); Lundy, Butler & Lundy v. Bierman, 398 N.W.2d 212, 214 (Iowa Ct. App. 1986).  

The district court found that the lawsuit had been on file for almost three years, the incident giving rise to the lawsuit was over six years old, a defendant and a witness had died, and the plaintiff had engaged in “[n]o significant discovery.”  With respect to the Knudten Trust’s assertion that its beneficiary’s health problems required a continuance, the court found that these problems were being raised for the first time and were not known to two attorneys who earlier represented the trust.  The court concluded that “this case should be dismissed pursuant to the interests of justice and fairness notwithstanding the potential that there may be merit to Plaintiff’s claim.”  We find no abuse of discretion in the district court’s ruling.  



The district court’s denial of the Knudten Trust’s second motion for continuance and its dismissal of the trust’s petition is affirmed.  We find it unnecessary to consider the Knudten Trust’s arguments concerning its rule 1.904(2) motion and attached affidavit.


AFFIRMED.

� For cases filed more than one year prior to July 15 of any given year, the rule requires the clerk to notify the parties prior to August 15 that the case will be subject to dismissal if not tried before January 1 of the succeeding year.  Iowa R. Civ. P. 1.944(2).    


� The court did so after holding an unreported hearing.  The parties have filed a stipulated statement of these unreported proceedings.





