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IN THE COURT OF APPEALS OF IOWA

No. 3-758 / 03-0325
Filed November 26, 2003

RONALD CORMENY and LETHA CORMENY,


Plaintiffs-Appellees,

vs.

BRIAN H. LINDBERG and BARBARA A. LINDBERG,


Defendants-Appellants.


Appeal from the Iowa District Court for Appanoose County, Daniel P. Wilson, Judge.


The defendants appeal from a district court ruling that found the plaintiffs had acquired title to a tract of land located within the legal description of the defendants’ property.  AFFIRMED.  


Steven Goodlow, Albia, for appellants.


Bradley Grothe of Orsborn, Bauerle, Milani & Grothe, L.L.P., Centerville, for appellees.


Heard by Huitink, P.J., and Zimmer and Miller, J.J.

MILLER, J. 


Brian and Barbara Lindberg appeal from a district court ruling that found Ronald and Letha Cormeny had acquired title to a tract of land contained within the legal description of the Lindbergs’ property.  We affirm.  

Background Facts and Proceedings.  On the same day in 1972 Robert Pettit sold by contract the 120 acre southern portion of a parcel of rural land to Ronald and Letha Cormeny (south parcel), and the northern portion of the parcel to a group of three individuals, including Frank Hecht (north parcel).  There was not a fence or other boundary marker along the legally-described boundary between the north and south parcels.  However, for ten to twenty years predating Pettit’s sale of the property there was an interior fence that ran along the southern edge of a tree line in the north parcel.  Approximately twenty-four acres of land (the disputed tract) are located between this fence and the legally described northern boundary of the south parcel.  

The Cormenys immediately began treating this interior fence as the northern boundary of their property, even though it was not on the northern boundary of the legal description of the parcel they had purchased from Pettit.  According to Ronald Cormeny, prior to the purchase he and Pettit agreed to treat the fence as the Cormenys’ northern boundary in order to save the time and expense of surveying and erecting a new fence.  Cormeny contended it was not until many years later that he discovered Pettit had sold the north parcel the same day as the south parcel.  

During the time after Hecht and his partners bought the north parcel, and even after Hecht acquired sole ownership of the north parcel from his partners, no one other than the Cormenys has used the disputed tract.  The Cormenys were never informed by Hecht or his partners, who were rarely if ever present on the property, that they were not entitled to use the disputed tract.  It was only after Hecht deeded the north parcel to Brian and Barbara Lindberg, in May 2001, that the use and ownership of the twenty-four acres became a matter of dispute.  

In October 2001 the Cormenys petitioned to establish the fence along the tree line as the northern boundary of their property. Their asserted theory was a boundary by acquiescence.  They later amended their petition to also claim title to the disputed tract by adverse possession.  Pursuant to Iowa Code chapter 650 (2001), a Commission of Surveyors (Commission) was appointed to address the boundary claim.  See Iowa Code § 650.7.  The Commission filed a report which concluded the Cormenys had not established a boundary by acquiescence.  The Cormenys filed exceptions to the report, and their claim of boundary by acquiescence was tried to the district court along with their adverse possession claim.  See id. § 650.12.  The court determined the Cormenys had acquired title to the disputed tract through adverse possession, and also had established the fence as a boundary by acquiescence.  The Lindbergs appeal.   

Scope of Review.  By agreement of the parties, this matter was tried to the district court as an equitable action.  Accordingly, our review is de novo.  Iowa R. App. P. 6.4; Blumenthal Inv. Trusts v. City of West Des Moines, 636 N.W.2d 255, 260 (Iowa 2001).  

Discussion.  To prove their claim of title by adverse possession, the Cormenys must establish hostile, actual, open, exclusive and continuous possession of the disputed tract, under either a claim of right or color of title, for at least ten years.  C.H. Moore Trust Estate v. City of Storm Lake, 423 N.W.2d 13, 15 (Iowa 1988).  Claim of right can be established by acts that clearly indicate the possessor did claim title:

The actual occupation, use, and improvement of the premises by the claimant, as if he were in fact the owner thereof without payment of rent or recognition of title in another or disavowal of title in himself, will be sufficient to raise a presumption of his entry and holding as absolute owner and, unless rebutted, will establish the fact of a claim of right.

Council Bluffs Sav. Bank v. Simmons, 243 N.W.2d, 634, 636 (Iowa 1976).  Proof of all the elements must be "clear and positive."  Carpenter v. Ruperto, 315 N.W.2d 782, 784 (Iowa 1982).  Because the law presumes possession under regular title, the doctrine of adverse possession is strictly construed.  Id.
Based upon our review of the evidence, we agree with the district court’s conclusion that the Cormenys’ possession and use of the disputed land was hostile, actual, open, exclusive and continuous, and under a claim of right, for a period well in excess of ten years.  Beginning in 1972, and continuing for over thirty years, the Cormenys used the disputed tract as their own.  They cleared trees and brush, fertilized the land, cultivated and harvested crops, and pastured cattle.  They fixed and maintained the fence in its current location along the tree line.  The Cormenys also constructed a new fence, in 1993 or 1994, along the east boundary of the disputed tract.  Their use and purported ownership of the disputed tract was well known in the surrounding community.  

The Cormenys’ claim is not defeated merely because they knew the disputed tract was not contained within the legal description of their property.  See Mitchell v. Daniels, 509 N.W.2d 497, 500 (Iowa Ct. App. 1993) (noting that the doctrine of adverse possession presupposes defective title).  Nor is it determinative that the Cormenys never paid taxes on the disputed tract.  See I-80 Assocs., Inc. v. Chicago, Rock Island & Pac. R.R., 224 N.W.2d 8, 10 (Iowa 1974).  However, their claim of right must be in good faith, in other words made with a basis for claiming an interest in the property.  Carpenter, 315 N.W.2d at 785-86.  
The good faith basis for the Cormenys’ claim of right is found in Ronald Cormeny’s firm trial testimony that the couple believed they always had a right to possess the land, pursuant to the agreement with Pettit. See Mitchell, 509 N.W.2d at 500 n.3 (acknowledging that an oral agreement can be a sufficient basis of a claim of right).  The district court clearly believed Cormeny’s testimony on this point, and we give weight to such an assessment.  Iowa R. App. P. 6.14(6)(g).  

The Lindbergs argue that the Cormenys attempted to purchase the disputed tract, first from Hecht, and then from themselves, which indicates an acknowledgement by the Cormenys that they did not in fact have a good faith basis for claiming an interest or right of ownership in the property.  We have reviewed the evidence, including the report of the Commission, a letter the Cormenys wrote to Hecht, Brian Lindberg’s testimony, and Ronald Cormeny’s testimony, and do not agree with the Lindbergs’ assessment.  In each event the evidence falls short of establishing an offer to purchase the disputed tract, much less a disavowal of a claim of right.  Moreover, the letter to Hecht can readily be interpreted as supporting the Cormenys’ claim of a good faith basis for their interest in the disputed tract.
  

Upon our de novo review we conclude, as did the district court, that the Cormenys acquired title to the disputed tract by adverse possession.  Accordingly, we need not address the Lindbergs’ claim that the trial court erred in also concluding the Cormenys had established the fence along the tree line as a boundary by acquiescence.  

AFFIRMED.    
�   The record contains an undated letter from the Cormenys to Hecht, apparently written in or around the year 2000, in which they offer to purchase from Hecht “some or all of the property that borders our own.”  The Cormenys note they have been “taking care of the fence [. . . ] bordering our land,” and refer to a “lack of fences on [Hecht’s] property.”  Given that the only fence in the relevant portions of the north parcel was the one along the tree line, this letter arguably demonstrates that the Cormenys were in fact treating the fence along the tree line as the northern border of their property, and were seeking to acquire land to the north of the fence.    





